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Robert S. Bower 
Direct Dial: (714) 641-3440 
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May 24, 2012 

VIA ELECTRONIC MAIL  
AND VIA FEDERAL EXPRESS 

County of San Bernardino 
Clerk-Recorder 
County Government Center 
385 North Arrowhead Avenue 
San Bernardino, CA 92415 

Re: Notice of Commencement Of CEQA Lawsuit—Memorandum of Understanding 
by and among the County and SMWD, Cadiz, Inc., and FVMWC related to a 
GMMMP and the Cadiz Project 

To Whom It May Concern: 

This office represents Delaware Tetra Technologies, Inc. ("Tetra"). This letter is 
provided to the County of San Bernardino ("County") in accordance with Public Resources Code 
section 21167.5. 

On or May 25, 2012, Tetra will file a Petition for Writ of Mandate (attached) challenging 
the County's approval of the Memorandum of Understanding ("MOU") by and among the 
County, the Santa Margarita Water District, Cadiz, Inc., and the Fenner Valley Mutual Water 
Company related to a Groundwater Management, Monitoring, and Mitigation Plan and the Santa 
Margarita Water District Cadiz Valley Water Conservation, Recovery, and Storage Project 
("Cadiz Project"), which MOU was approved by the County Board of Supervisors on 
May 1, 2012. The Petition will allege, among other things, that the County did not comply with 
the California Environmental Quality Act (Public Resources Code §§. 21000 et seq.) when it 
approved the MOU. 

Sincerely, 
RUTAN & TUCKER, LLP 

11  Robert S. ( ower 
RSB:sa 
Attachment 
cc: 	Gary McKnight, Director of Manufacturing, Tetra Technologies Chemical Group 

Alicia P. Boston, Senior Counsel 
John Ramirez, Esq. 
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DELAWARE TETRA TECHNOLOGIES, 
INC., a Delaware Corporation, 

Petitioner/Plaintiff, 

VS. 

COUNTY OF SAN BERNARDINO; 
COUNTY OF SAN BERNARDINO 
BOARD OF SUPERVISORS; and DOES 1 
through 50, inclusive, 

Respondents/Defendants. 

SANTA MARGARITA WATER 
DISTRICT, a California Water District; 
CADIZ, INC., a Delaware Corporation; and 
FENNER VALLEY MUTUAL WATER 
COMPANY, a California nonprofit mutual 
benefit corporation; and ROES 51 through 
60, inclusive 

Real Parties in Interest  

Case No. 

PETITION FOR • IT OF MANDATE 
AND COMPLAINT FOR INJUNCTIVE 
RELIEF (C.C.P. §§ 1085 and 526; Pub. 
Res. Code § 21168.5; Article 5 of the San 
Bernardino County Code of Ordinances) 

Assigned for all purposes to: 
Judge 
Dept: 
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This Petition for Peremptory Writ of Mandate and Complaint for Injunctive Relief 

("Petition") is brought by Petitioner/Plaintiff Delaware Tetra Technologies, Inc. ("Tetra") 

pursuant to Code of Civil Procedure sections 526 et seq., Code of Civil Procedure section 

1085, and Public Resources Code section 21168.5. It is based on Article 5 of the San 

Bernardino County Code of Ordinances, the California Environmental Quality Act 

("CEQA," codified as Public Resources Code §§ 21000 et seq.), and the State CEQA 

Guidelines ("CEQA Guidelines," promulgated as title 14 of the California Code of 

Regulations, §§ 15000 et seq.). It is directed at Respondents/Defendants County of San 

Bernardino ("County") and the County of San Bernardino Board of Supervisors ("Board") 

(collectively, "Respondents"), and involves Real Parties in Interest Cadiz, Inc. ("Cadiz"), 

the Santa Margarita Water District ("SMWD"), and the Fenner Valley Mutual Water 

Company ("FVMWC") (collectively, "Real Parties"), as follows: 

INTRODUCTION 

1. This Petition seeks to compel Respondents to rescind the approval of a 

Memorandum of Understanding ("MOU") and to take no action to reapprove the MOU 

until such time as Respondents fully comply with: (a) the County's Desert Groundwater 

Management Ordinance (San Bernardino County Code of Ordinances, Article 5, 

§§ 33.06551 et seq.); (b) the requirements of CEQA and the CEQA Guidelines; and (c) all 

other applicable environmental laws, ordinances, rules, regulations and procedures. [A 

true and correct copy of the MOU considered at the Board meeting on May 1, 2012 is 

attached hereto as Exhibit A and incorporated herein by this reference.] 

2. Tetra's Petition also seeks preliminary and permanent injunctions against 

Respondents and their agents enjoining them from commencing activities and negotiations 

under the MOU and/or from further pursuing activities under the MOU unless and until 

such time as: (a) the MOU is made consistent with the County's Desert Groundwater 

Management Ordinance; and (b) Respondents comply with their mandatory duties under 

CEQA, the CEQA Guidelines, and all other applicable environmental laws, rules, 

regulations and procedures. 
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3. 	The County's approval of the MOU was unlawful for two reasons: 

(a) By approving the MOU, the County improperly amended the County's 

Desert Groundwater Management Ordinance ("Ordinance") by changing the meaning of 

an important defined term in the Ordinance. In order to accomplish such an amendment, 

the County was required to adopt the amendment by ordinance at a properly noticed public 

meeting. The Board cannot effect such a change to the Ordinance by contract. In the 

alternative, the MOU is inconsistent with the Ordinance and expressly violates its terms. 

(b) The County improperly found that the MOU was not a "project" for purposes 

of CEQA. The MOU, however, constituted a discretionary action that is part-and-parcel of 

Respondents' and Real Parties' plans to proceed with the Santa Margarita Water District 

Cadiz Valley Water Conservation, Recovery, and Storage Project ("Cadiz Project"). The 

approval of the MOU occurred at a time when meaningful analysis of potential impacts of 

the Cadiz Project and the MOU could have, and should have, occurred, and when 

Respondents had meaningful information for environmental assessment. 

SU III OUNDING CIRCUMSTANCES OF THE MOU APPROVAL 

4. Tetra operates brine mining facilities at Bristol Lake and Cadiz Lake 

(collectively, "the Dry Lakes") in the Bristol and Cadiz Watersheds. Brine is created when 

groundwater from the surrounding Fenner Valley aquifer system reaches the Dry Lakes 

and dissolves underground calcium and sodium salts. Tetra's mining operations produce 

calcium chloride brine and sodium chloride salt by extracting those minerals from the 

brine. The resultant products are beneficially used in California's vegetable growing and 

canning industries, in the oil and gas industry, and to treat water, soil and roads. The 

mining operations at the Dry Lakes have been in continuous production for approximately 

80 years, and the migration of groundwater to the Dry Lakes is critical to the continued 

operation of those mines. Without the migration of groundwater to the Dry Lakes, the 

continued viability of Tetra's mining operations would be imminently threatened. 

5. Tetra's mining operations consist of both: (a) the use of surface collection 

pits into which underground brines percolate; and (b) pumping underground brines into 
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evaporation ponds. The underground brines are concentrated in the ponds through 

evaporation. The surface pits are designed for collection of groundwater from the water 

table levels. Tetra's current wells produce brines from the only permeable zones that 

allow the flow of groundwater that makes the minerals soluble for extraction from the 

brines. Zones below the depth of Tetra's current producing wells are primarily a series of 

nonporous salt layers that do not produce liquid that can be pumped using current 

technology. 

6. Tetra is informed and believes and thereon alleges that Cadiz is the owner of 

approximately 45,000 acres of land in the unincorporated, unadjudicated area of eastern 

San Bernardino County, much of which overlies a small portion of the Bristol and Cadiz 

Watersheds and the Fenner Valley aquifer system. SMWD, a water district located in 

south Orange County, California, in conjunction with Cadiz, has proposed the Cadiz 

Project, which would: (a) appropriate groundwater from the Fenner Valley aquifer system 

via 35 new wells to be constructed on the Cadiz property; and (b) deliver that groundwater 

to the Colorado River Aqueduct for municipal and industrial purposes through an 

approximately 43-mile pipeline system to be constructed along a railroad right of way. 

7. Tetra is informed and believes and thereon alleges that to implement the 

Cadiz Project, SMWD and Cadiz entered into an option agreement in or around June 2010 

under which SMWD would receive water from the Cadiz Project and would have the 

largest agency share in the FVMWC, which has been recently formed by Cadiz to be the 

Project's operator. 

8. SMWD has prepared a draft environmental impact report ("DEIR") for the 

Cadiz Project, which has already been circulated for public review and comment. The 

DEIR describes the watersheds and aquifer system affected by the Cadiz Project as being 

topographically and structurally closed, so that the only natural outlet for the subject 

groundwater is evaporation from the lowest elevations in the Project area, which are at the 

Dry Lakes. The Cadiz Project proposes that for at least 50 years, it would take 100 percent 

of the groundwater that has naturally migrated to the Dry Lakes for centuries, and divert 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
Rutan & Tucker, LLP 

attorneys at law 

102/029485-0001 
3412227.2 a05124/12 

-3- 
FIRST AMENDED PETITION FOR WRIT OF MANDATE PURSUANT TO 

THE CALIFORNIA ENVIRONMENTAL QUALITY ACT 



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

such groundwater to other water agencies in and out of the County that would pay the 

Project proponents for that water. 

9. Although the Cadiz Project is euphemistically characterized in the DEIR as a 

"conservation project" designed to "save" substantial quantities of groundwater that are 

"presently wasted and lost to evaporation," the stated purpose of the Project is to divert all 

groundwater recharge from the Dry Lakes for at least 50 years. The Cadiz Project 

proposes to remove, on average, 50,000 acre feet per year ("AFY") for 50 years from the 

Fenner Valley aquifer system, and would allow up to 75,000 AFY to be pumped out of the 

aquifer for over 33 years. The rate of recharge for the aquifer system, however, is 

estimated in the DEIR to be, at most, only 32,000 AFY. Thus, the Cadiz Project would 

result in the overdraft of the Fenner Valley aquifer system, and have disastrous impacts 

not only on Tetra's brine mining operations at the Dry Lakes, ultimately leading to the 

closure of its operations, but also on the Fenner Valley aquifer system as a whole. 

10. Tetra is informed and believes and thereon alleges that when SMWD 

published the Notice of Preparation for its EIR for the Cadiz Project, the County originally 

asserted that the County, rather than SMWD, should be the Lead Agency for the Cadiz 

Project. Even though (a) the Cadiz Project involves the extraction of a valuable San 

Bernardino resource for export out of the County, and (b) the County must approve both 

the Cadiz Project and any Groundwater Management, Monitoring and Mitigation Plan 

("GMMMP") which will allow the extraction of groundwater from the Fenner Valley 

aquifer system, the County ceded Lead Agency status for the Cadiz Project to SMWD in 

June 2011, with the County to be involved only as a "Responsible Agency." 

11. By ceding Lead Agency status to SMWD, the County violated its Desert 

Groundwater Management Ordinance and turned CEQA on its head. The Ordinance 

provides that an applicant who wishes to construct a groundwater well in the desert area 

must either get a permit from the County, after complying with CEQA, or be "excluded" 

from the Ordinance. Rather than comply with CEQA and seek permits from the County to 

construct its wells, Cadiz and SMWD seek to exclude themselves from the Ordinance. 
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12. The Ordinance expressly contemplates that an applicant seeking to exclude 

itself from the Ordinance must follow a particular order: First, a GMMMP must be 

adopted which adheres to the Ordinance's "groundwater safe yield" limitations. 

Thereafter, the applicant must execute an MOU or other binding agreement with the 

County which, among other things, ensures that the measures identified in the County-

approved GMMMP are fully implemented and enforced. By approving the MOU before 

the GMMMP was prepared and approved, the County flipped this prescribed order. 

13. SMWD and Cadiz were complicit in this inversion of the sequence 

prescribed in the Ordinance, which inversion allowed the County and SMWD to evade 

meaningful compliance with CEQA. Specifically, SMWD has proposed to construct up to 

35 wells on Cadiz's land and to pump a massive amount of groundwater from the 

underlying aquifer. Whereas Cadiz had been using only approximately 1,500 AFY for its 

agricultural operations in recent years, the Cadiz Project proposes to pump 50 times that 

amount (75,000 AFY) for over 33 years (or 33.3 times that amount (50,000 AFY) for 50 

years). 

14. Instead of applying to the County for a GMMMP to exclude itself from the 

Ordinance, a scenario under which the County would have been the Lead Agency in 

processing an EIR for the GMMMP, SMWD usurped the role of Lead Agency and went 

forward with the preparation of its own EIR without procuring either a permit or a 

GMMMP from the County. 

15. In preparing its EIR, however, SMWD engaged in sleight of hand. It 

attached a "Groundwater Management, Monitoring, and Mitigation Plan" as an Appendix 

to its DEIR, and made that document the linchpin of the entire environmental analysis, as 

if the GMMMP had already been approved by the County. Indeed, this "phantom 

GMMMP" was even dated (November 29, 2011), suggesting it had been approved then, 

and was referred to throughout the DEIR as having already been developed, even though 

the document had never been approved by the County or subjected to environmental 

review of any kind. Specifically, SMWD's DEIR relied on the phantom 2011 GMMMP 
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1 for certain project design features and mitigation measures even though the 2011 GMMMP 

2 had never been adopted by the County. Thus, the DEIR' s conclusion that those project 

3 design features and mitigation measures would reduce the Project's hydrology impacts to 

4 "less than significant" is specious, as an EIR cannot base such a conclusion on an 

5 unenforceable, unadopted document within the jurisdiction of another public agency. In 

6 short, the entire CEQA process was reduced to a sham exercise that significantly misled 

7 the public. 

	

8 	16. The speciousness of the approach of the County and SMWD in processing 

9 the Project is evident from the tasks that the County and Real Parties must undertake under 

10 the terms of the MOU in preparing the real GMMMT. For example, the MOU provides 

11 that: 

	

12 	(a) 	The GMEMMP must develop groundwater quality and groundwater level 

13 monitoring requirements, and groundwater management thresholds; 

	

14 	(b) 	The parties must identify the groundwater levels that will serve as 

15 monitoring targets; 

	

16 	(c) 	The parties must identify the groundwater levels that will serve as a "floor" 

17 for the maximum groundwater drawdown level in the Project well field; 

	

18 	(d) 	The parties must establish a projected rate of decline in the groundwater 

19 table; 

	

20 	(e) 	The parties must establish a Technical Review Panel ("TRP") to evaluate 

21 monitoring protocols, methods of data collection and processing, the rate of decline in 

22 groundwater elevations, groundwater levels and quality, and the Project's potential to 

23 cause Undesirable Results; 

	

24 	(f) 	SMWD, Cadiz, and FVMWC must develop a Closure Plan for the Cadiz 

25 Project no later than 25 years after the commencement of the Project to ensure that there 

26 are no residual effects of Project operations during the post-operational phase of the 

27 Project; and 

	

28 	(g) Most importantly, the parties must develop mitigation strategies, including 
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changes to the timing and location of extractions and possible future reductions in the 

extraction rate to avoid, during the operational phase of the Cadiz Project: (i) overdraft; 

(ii) the decline of groundwater levels below the floor which is to be established; (iii) the 

decline of groundwater levels at a rate greater than the rate of decline which is to be 

established; (iv) land subsidence; (v) the migration of hyper-saline water from below the 

Dry Lakes toward the Project well sites; (vi) increases in air quality particulate matter; 

(vii) loss of surface vegetation; or (viii) decreases in spring flow. 

All of the above tasks should have been performed as part of the DEIR process so 

that the public could have reviewed and commented on these analyses as part of the 

environmental review. The fact that these tasks will not be undertaken until sometime in 

the future shows that SMWD's EIR is inadequate and in violation of CEQA's 

requirements. The identification, evaluation, and mitigation of potentially significant 

effects of the Project have been unlawfully deferred to a future date, without specific 

performance standards that must be met and without assurance that any potential 

mitigation measures will be effective or enforceable. Moreover, by approving the MOU, 

which contractually binds the County to various obligations, including the preparation of 

the real GMMIVIP, the County took another step in the process of approving the Cadiz 

Project, giving impetus to the Project without the benefit of environmental evaluation or 

meaningful public input. 

17. By forcing the County into the role of a mere responsible agency, SMWD 

also has circumscribed the discretionary power of the County, and by accepting that role, 

the County has shirked its responsibilities under CEQA. For example, when the County 

considers approving the Cadiz Project and the new GMNIMP, as a responsible agency it 

must rely on the final EIR prepared by SMWD. If the County believes the final EIR is 

inadequate, the County must either sue SMWD within 30 days of SMWD's filing of a 

Notice of Determination on the certification of the EIR, or be deemed to have waived any 

objection to the adequacy of the EIR. The County can require that a subsequent or 

supplemental EIR be prepared only as provided under the limited circumstances set forth 
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in CEQA Guidelines sections 15162 or 15163 (i.e., new environmental review is allowed 

only where there are substantial changes in the project or the circumstances of the project, 

or new information has come to light). 

18. Tetra is informed and believes and thereon alleges that although the County 

never approved the 2011 GMMMP, the County was given a copy of the 2011 GMMMP, 

reviewed it, and gave feedback regarding it to SMWD and Cadiz prior to the release of the 

DEIR. Thus, the GMMMP that is contemplated in the MOU will be nothing more than a 

revision of the 2011 GMMMP, and it is disingenuous to pretend that the MOU is simply 

an agreement to negotiate some future, unknown plan and is not a key component of the 

overall approval of the Cadiz Project that should be evaluated for its environmental 

impacts. 

19. On April 30, 2012, Tetra's counsel first learned of Respondent Board's plan 

to hold a "special meeting" the next day (on May 1, 2012) to approve the MOU. In the 

accompanying paperwork, the County staff characterized the MOU as a document to 

establish a process for completing a GMMMP, and thus was not a "project" for purposes 

of CEQA. On the morning of the meeting, Tetra's counsel submitted a letter to the Board 

objecting to the staff's proposed CEQA finding. A true and correct copy of the letter is 

attached hereto as Exhibit B  and incorporated herein by this reference. Tetra's counsel 

also spoke with the County's special counsel, requesting that the matter be continued to 

give Tetra the time necessary to respond to the County's proposed action. Despite Tetra's 

letter and request, and the vigorous opposition of others who appeared at the meeting, the 

Board went ahead with its consideration of the MOU, approving it by a 4-1 vote, without 

any environmental review. 

20. Thus, although: (a) the County had already reviewed the 2011 GMMMP and 

given its input on it; (b) the 2011 GMMMP had been attached to the DEIR and was the 

basis of the project design features and mitigation measures included in the DEIR; and 

(c) a draft EIR had already been prepared and circulated for public review and comment, 

and was thus available for the County's consideration in connection with its review of the 
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1 MOU, the County determined that its approval of a contract for the preparation a revised 

2 GMMIVIP was somehow not a project for purposes of CEQA, and thus CEQA could be 

3 ignored. 

4 	21. CEQA provides, however, that environmental review should take place as 

5 early as feasible in the planning process to enable environmental considerations to 

6 influence project program and design, and that agencies should not take any action which 

7 gives impetus to a planned or foreseeable project that forecloses alternatives or mitigation 

8 measures that would ordinarily be part of the CEQA review of a public project. (14 Cal. 

9 Code Regs. § 15004.) It was certainly feasible for the County to review the environmental 

10 impacts of the MOU, which: (a) contractually bound the County to negotiate revisions to 

11 an existing GMMMP, which had already been publically circulated as the linchpin of the 

12 DEIR's analysis of the hydrology impacts of the Cadiz Project; and (b) bound the County 

13 to certain obligations as discussed more fully in paragraph 45, which potentially foreclosed 

14 alternatives and mitigation measures for the Cadiz Project. Moreover, the approval of the 

15 MOU certainly gave impetus to the planned Cadiz Project, as a GMMMP is a sine qua non 

16 for the Project under the County's Desert Groundwater Management Ordinance. 

17 	22. 	On May 2, 2012, the County filed a Notice of Exemption with the State 

18 Office of Planning and Research and the Clerk of the Board of Supervisors, stating that the 

19 approval of the MOU was exempt from CEQA because it did not constitute an approval of 

20 a project under CEQA or the CEQA Guidelines. 

21 	 PARTIES TO THIS PROCEEDING  

22 	23. 	Tetra is, and at all times mentioned herein was, a Delaware corporation. 

23 Tetra operates brine-mining facilities at the Dry Lakes located near the Cadiz Project, 

24 which Project will significantly impact those operations as stated herein. 

25 	24. 	Tetra is informed and believes and thereon alleges that Respondent County is 

26 a political subdivision of the State of California and a local government organized and 

27 existing under the laws of the State of California. The County has a duty to comply with 

28 County ordinances and with state law requirements, including CEQA and the CEQA 
Rutan a Tucker, LLP 

attorneys at law 
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Guidelines, when considering discretionary activities and land use regulatory actions such 

as the MOU and the Cadiz Project. 

25. Tetra is informed and believes and thereon alleges that Respondent Board of 

Supervisors is the elected decision making body of the County that is charged with 

complying with County ordinances and with state law requirements, including CEQA and 

the CEQA Guidelines, when considering discretionary activities and land use regulatory 

actions such as the MOU and the Cadiz Project. 

26. Tetra is informed and believes and thereon alleges that Real Party in Interest 

Santa Margarita Water District is a California water district based in south Orange County, 

California, and has assumed the role of the Lead Agency of the Cadiz Project. 

27. Tetra is informed and believes and thereon alleges that Real Party in Interest 

Cadiz, Inc. is a Delaware Corporation based in Los Angeles, California, and is one of the 

proponents of the Cadiz Project. 

28. Tetra is informed and believes and thereon alleges that Real Party in Interest 

Fenner Valley Mutual Water Company is a California nonprofit mutual benefit corporation 

which was recently formed by Cadiz to be the Cadiz Project's operator. 

29. Tetra is ignorant of the true names and capacities of Respondents/ 

Defendants sued herein as Does 1 through 50 and therefore sues those Respondents/ 

Defendants by such fictitious names. Tetra is informed and believes and thereon alleges 

that each of the fictitiously-named Respondents/Defendants is in some manner responsible 

or liable for the events and happenings referred to herein, and that each such fictitiously 

named Respondent/Defendant caused injury and damage to Tetra as alleged in this 

Petition. Tetra will seek leave of Court to amend this Petition to allege the true names and 

capacities of such fictitiously-named Respondents/Defendants when the same are 

ascertained. 

30. Tetra is ignorant of the true names and capacities of Real Parties in Interest 

sued herein as Roes 51 through 60 and therefore sues those Real Parties in Interest by such 

fictitious names. Tetra is informed and believes and thereon alleges that each of the 
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fictitiously-named Real Parties in Interest is in some manner responsible or liable for the 

events and happenings referred to herein, and that each such fictitiously named Real 

Parties in Interest caused injury and damage to Tetra as alleged in this Petition. Tetra will 

seek leave of Court to amend this Petition to allege the true names and capacities of such 

fictitiously-named Real Parties in Interest when the same are ascertained. 

JURISDICTION AND VENUE  

31. This Court has jurisdiction over this proceeding pursuant to California Code 

of Civil Procedure sections 1085 and 526 et seq., and CEQA, including but not limited to 

Public Resource Code section 21168.5. Venue in this Court is proper pursuant to Code of 

Civil Procedure section 394, in that Respondents are located within the County of San 

Bernardino. 

FIRST CAUSE OF ACTION 

(The MOU Improperly Amended the County's Groundwater Management 

Ordinance And/Or Violated the Ordinance) 

32. Tetra incorporates herein and realleges the allegations in Paragraphs 1-31, 

inclusive, as if fully set forth herein. 

33. The Desert Groundwater Management Ordinance of the County of San 

Bernardino ("Ordinance") states that it was passed to ensure that the extraction of 

groundwater from the unincorporated and unadjudicated desert region of the County does 

not exceed the "safe yield" of affected aquifers or otherwise adversely affect the health of 

those aquifers. (San Bernardino County Code of Ordinances, § 33.06551(a).) Anyone 

wishing to construct a groundwater well in that area must either (i) receive a permit from 

the County to do so, or (ii) qualify for an exclusion from the Ordinance. Proponents of the 

Cadiz Project are taking the latter route, seeking an exclusion from the Ordinance. 

34. As applied to the circumstances of this case, the Cadiz Project proponents 

may be excluded from the Ordinance if they do both of the following: 

(a) 	Develop and institute a County-approved Groundwater Management, 

Monitoring and Mitigation Plan ("GMMMP") associated with the extraction of water that 
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is consistent with the guidelines developed by the County; and then 

(b) 	Execute a MOU or other binding agreement with the County that: 

(i) requires the parties to share groundwater monitoring information and data and to 

coordinate their efforts to monitor groundwater resources; and (ii) ensures that the 

measures identified in the County-approved GMMMP are fully implemented and 

enforced. Such MOU must remain enforceable in order to provide for exclusion from the 

Ordinance. (Ordinance, § 33.06552(b).) 

35. The Ordinance defines several terms which govern the enforcement of the 

Ordinance, and which ensure that the extraction of groundwater does not exceed the "safe 

yield" of affected aquifers. "Safe yield" is specifically defined as the maximum quantity 

of groundwater that can be withdrawn without resulting in overdraft: 

"Groundwater safe yield. The maximum quantity of water that can be annually 

withdrawn from a groundwater aquifer (i) without resulting in overdraft 

(ii) without adversely affecting aquifer health and (iii) without adversely affecting 

the health of associated lakes, streams, springs and seeps or their biological 

resources. The safe yield of an aquifer can be increased by management actions 

such as artificial recharge, including infiltration and other similar actions." 

(Ordinance, § 33.06553 (emphasis added).) 

36. In turn, "overdraft" is specifically defined in the Ordinance as occurring 

when the average annual amount of water withdrawn exceeds the average annual recharge 

of the aquifer: 

"Overdraft. The condition of a groundwater supply in which the average annual 

amount of water withdrawn by pumping exceeds the average annual amount 

of water replenishing the aquifer in any ten year period, considering all sources of 

recharge and withdrawal." 

(Ordinance, § 33.06553 (emphasis added).) 

37. As a matter of law, the Cadiz Project would result in overdraft, and thus 

exceed the "safe yield" of affected aquifers under the Ordinance, because the Project 
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1 proposes to extract an average of 50,000 AFY of groundwater for 50 years (and up to 

2 75,000 AFY for over 33 years), while the maximum assumed recharge is only 32,000 

3 AFY. 

4 	38. 	In the MOU, however, the parties have expanded the definition of 

5 "overdraft" in order to avoid the prohibitions in the Ordinance. The expanded definition in 

6 the MOU states: 

7 	"'Overdraft' means the condition of a groundwater supply in which the average 

8 	annual amount of water withdrawn by pumping exceeds (i) the average annual 

	

9 	amount of water replenishing the aquifer in any ten year period, and 

	

1.0 	(ii) groundwater that may be available as Temporary Surplus." 

11 (MOU, § 2(g).) As is readily apparent, the bolded portion of the MOU's definition of 

12 "overdraft" is not part of the definition of "overdraft" in the Ordinance. 

	

13 	39. In turn, the MOU defines "Temporary Surplus" to mean: 

	

14 	"[T]he planned removal of groundwater from storage pursuant to the GMMMP 

	

15 	necessary to create underground storage space for the capture and beneficial use of 

	

16 	natural recharge without causing Undesirable Results." 

17 (MOU, § 2(j).) Notably, the Ordinance does not include the term "Temporary Surplus." 

	

18 	40. 	Considered together, the MOU's expanded definition of "Overdraft" and its 

19 inclusion of the concept of "Temporary Surplus" means that there is no overdraft under the 

20 MOU unless the average annual pumping of groundwater exceeds (a) not only the average 

21 annual amount of recharge to the aquifer in any ten year period, but also (b) the amount of 

22 groundwater removed from storage necessary to create underground storage space for the 

23 capture and beneficial use of natural recharge. In other words, whereas pumping 50,000 

24 AFY from the aquifer system clearly exceeds even the overstated draft EIR recharge 

25 estimate of 32,000 AFY, and thus would constitute an overdraft under the Ordinance, since 

26 the extra amount of groundwater removed from storage is purportedly necessary to create 

27 underground storage space for the Project to capture and beneficially use the natural 

28 recharge, there would be no overdraft under the MOU. 
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41. Thus, the MOU redefines the term "overdraft" as it is set forth in the 

Ordinance, and by approving the MOU, the County has effectively amended its Desert 

Groundwater Management Ordinance by contract rather than by another ordinance, which 

it is required to do under the equal dignity rule (i.e., an ordinance may only be amended by 

another ordinance). Accordingly, the MOU must be invalidated as an ultra vires act of the 

County, and the Court should order the County to rescind the MOU. 

42. In the alternative, the MOU is expressly inconsistent with, and violates the 

specific terms of the Ordinance. Accordingly, the MOU must be invalidated as an ultra 

vires act of the County, and the Court should order the County to rescind the MOU. 

SECOND CAUSE OF ACTION  

(Failure to Comply With CEQA: Invalid Exemption) 

43. Tetra incorporates herein and realleges the allegations in Paragraphs 1-42, 

inclusive, as if fully set forth herein. 

44. The MOU is made by and between the County and Real Parties, and 

requires, among other things, that SMWD and Cadiz develop a Groundwater Management, 

Monitoring and Mitigation Plan (GMMMP) in consultation with the County, to govern the 

operation and management of the Cadiz Project. 

45. The MOU, however, does much more than establish a framework for a future 

GMMMP. Indeed, the MOU expressly provides that it constitutes a binding contract 

enforceable under California law, and under it, the parties have specific rights and 

obligations that last for 50 to 100 years. Moreover, the MOU requires that (a) the 

GMMMP be consistent with it, and (b) the GMMMP contain certain specific provisions, 

some of which have already been decided upon by the parties. For example, under the 

MOU, the GMMMP must specify that the Cadiz Project's groundwater extraction rate is 

50,000 AFY. Other specific provisions that must be in the GMMMP include: 

(a) SMWD, Cadiz, and FVMWC must begin their monitoring tasks at least one 

year before commencement of the Project, and share that information with the County; 

(b) The County must conduct all necessary hearings regarding its discretionary 
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1 approvals for the Cadiz Project within 90 days of SMWD's certification of the Project 

2 EIR, thus abrogating the County's right under CEQA Guidelines section 15096(e) to sue 

3 SMWD if it believes the Project EIR is not adequate for its use as a responsible agency; 

4 	(c) FVMWC and Cadiz must reserve 25,000 AF of groundwater until that water 

5 can be delivered as designated by the County, and must deliver any part of that 25,000 AF 

6 to the Colorado River Aqueduct ("CRA") upon request by the County; 

7 	(d) The County must reimburse FVMWC and Cadiz for the incremental cost of 

8 conveying the stored water to the CRA; 

	

9 	(e) 	The County must make the one-time supply of 25,000 AF available 

10 exclusively to the Inland Empire Utilities Agency ("IEUA") at a price equal to the 

11 County's cost of all out of pocket costs plus $100 per acre-foot if the IEUA elects to 

12 participate in the Cadiz Project; 

	

13 	(f) 	All deliveries of groundwater must be made within 5 years from the date of 

14 any County request for delivery following completion of the Cadiz Project, and the County 

15 must bear all costs of environmental review and permitting attributable to delivery of the 

16 stored groundwater; 

	

17 	(g) 	Twenty percent of the total Cadiz Project annual yield of groundwater must 

18 be reserved for the benefit of future County users for a period of 50 years, and any public 

19 water supplier in the County may make a request to the County to exercise some or all of 

20 the County's reserved right from the Project on the five year anniversary of the 

21 commencement of the Project and on each ten-year anniversary thereafter; to obtain the 

22 water, the County or its assignee must execute a "take or pay" agreement to reimburse the 

23 Project for their pro-rata allocated share of capital costs attributable to the quantity of 

24 water requested; 

	

25 	(h) Any dispute that may arise between the County and SMWD, Cadiz, and/or 

26 FVMWC under the GNIMMP or the County's Desert Groundwater Management 

27 Ordinance must be submitted to mediation in front of JAMS before seeking judicial 

28 review; and 
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1 	(i) 	The GMMMP must conform to the MOU (MOU, Recital F), and thus the 

2 MOU is a controlling factor in the development of the GMMMP. 

	

3 	46. Moreover, the MOU must remain enforceable in order to provide an 

4 exclusion from the Desert Groundwater Management Ordinance (i.e., as long as the 

5 GMMMP is in effect), and under the MOU's express terms, the MOU will remain 

6 effective for over 50 to 100 years, ending only when the schedules included in the Closure 

7 Plan terminate (the Closure Plan schedules will be developed to address possible residual 

8 effects after the 50-year extraction period ends). 

	

9 	47. 	Thus, the MOU approved by the Board had sufficient detail within it to allow 

10 for a meaningful evaluation of the environmental impacts of the proposed activity. 

	

11 	48. The MOU was approved by the County at a "special meeting" of the Board 

12 on May 1, 2012, which meeting was convened on only 72-hours notice and without 

13 providing the standard public notice for regular Board meetings and for public review of 

14 the items to be considered at the meeting. Moreover, the MOU was not noticed as a public 

15 hearing item. 

	

16 	49. 	Despite the fact that: (a) the MOU imposed specific obligations on the 

17 County and the other parties to the MOU which will endure for the next century; (b) the 

18 MOU concerned the revision of a GMMMP which the County had already reviewed and 

19 commented on; and (c) a draft EIR had already been prepared on the Cadiz Project, the 

20 very Project which was the subject of the MOU, the County determined that the MOU was 

21 not a "project" under CEQA, and thus there was no need to consider the DEIR that had 

22 already been prepared and circulated for public comment by SMWD on the Cadiz Project, 

23 or to do any other environmental review of the MOU. 

	

24 	50. The rationale proffered by the County for CEQA avoidance suffers from an 

25 over-arching legal defect: Specifically, the County relies on an unduly narrow description 

26 of the "project" as the mere approval of the MOU. The surrounding circumstances of the 

27 MOU approval, however, explicitly show that the approval is part-and-parcel of the larger 

28 Cadiz Project, and that, as a practical matter, the County has committed itself to the Cadiz 
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Project as a whole, or to certain features of it. Respondents freely recognize that the MOU 

is necessary to implement the Cadiz Project, for which SMWD has already prepared and 

circulated a DEIR. Therefore, the Notice of Exemption should have also included the 

Cadiz Project as part of the Project under analysis. Failure to include the Cadiz Project in 

the Project description results in improper segmentation of the CEQA analysis. Thus, to 

the extent the County's CEQA determination is applicable only to the MOU, and not to the 

entirety of the Cadiz Project, the County has violated CEQA, failed to proceed in the 

manner required by law, committed a prejudicial abuse of discretion, and acted arbitrarily 

and capriciously in its approval of the MOU. 

51. By approving the MOU, the County has displayed a level of commitment to 

the Cadiz Project that is more than sufficient to constitute a "project" that requires analysis 

under CEQA. 

52. It is not credible to claim that a later performed environmental analysis will 

not be influenced — in its discussion of impacts, mitigation, and alternatives — by the fact 

that the County already reviewed and commented on the 2011 GMMMP, which will be the 

basis of the new GMMMP, and the fact that a draft EIR has already been prepared and 

released for public review and comment. 

53. Respondents have violated CEQA and failed to proceed in the manner 

required by law, committed a prejudicial abuse of discretion, and acted arbitrarily and 

capriciously in their approval of the MOU because Respondents improperly concluded that 

the MOU is exempt from CEQA. 

54. Notice of Tetra's intention to file this Petition was served by mail on the 

Respondents on May 24, 2012. A true and correct copy of the proof of service of this 

notice is attached hereto as Exhibit C and incorporated herein by this reference. A copy of 

this pleading shall be furnished to the Attorney General of the State of California in 

accordance with Public Resources Code section 21167.7. 

55. Tetra has performed any and all conditions precedent to filing a CEQA 

action against Respondents and has exhausted any and all available administrative 
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remedies to the extent required by law. 

THIRD CAUSE OF ACTION 

(Failure to Comply With CEQA: Failure To Conduct Initial Study 

And/Or Environmental Assessment) 

56. Tetra incorporates herein and realleges the allegations in Paragraphs 1-55, 

inclusive, as if fully set forth herein. 

57. Respondents have violated CEQA and failed to proceed in the manner 

required by law, committed a prejudicial abuse of discretion, and acted arbitrarily and 

capriciously in their approval of the MOU because, without limitation, the County failed to 

subject the project contemplated by the MOU to any Initial Study or other environmental 

assessment as required by CEQA. 

FOURTH CAUSE OF ACTION 

(Failure to Comply With CEQA: Improper Deferral 

of Environmental Analysis) 

58. Tetra incorporates herein and realleges the allegations in Paragraphs 1-57, 

16 inclusive, as if fully set forth herein. 

17 	59. 	Respondents claim they are entitled to defer analysis CEQA until they are 

18 ready to make a final commitment to the GMMMP. 

19 	60. 	By committing itself to the obligations set forth in the MOU, Respondents 

20 have effectively circumscribed or limited their discretion with respect to the promised 

21 future environmental review. 

22 	61. 	Respondents have also committed significant resources toward shaping the 

23 Project, including without limitation the detail of design specified in the MOU and their 

24 participation in the earlier GMMMP. 

25 	62. Respondents have violated CEQA and failed to proceed in the manner 

26 required by law, committed a prejudicial abuse of discretion, and acted arbitrarily and 

27 capriciously in their approval of the MOU because Respondents deferred CEQA analysis 

28 of the project to a later time. 
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FIFTH CAUSE OF ACTION  

(Injunction Against Further Pursuit Of 

The MOU Until Respondents Comply Fully With The County Ordinance And 

CEQA) 

63. Tetra incorporates herein and realleges the allegations in Paragraphs 1 

through 62, inclusive, as if fully set forth herein. 

64. In the MOU, Respondents amended the County Desert Groundwater 

Management Ordinance by expanding the meanings of defined terms in the Ordinance. 

Such a de facto amendment of the Ordinance constitutes a failure by Respondents to take 

an action and perform mandatory duties required by law under the equal dignity rule. 

65. Moreover, Respondents' (i) failure to state a valid basis for exempting the 

adoption of the MOU from CEQA's environmental review requirements, (ii) improper 

piecemealing of the CEQA environmental review, (iii) failure to conduct an initial 

environmental review and Initial Study, and (iv) improper deferral of CEQA review to a 

later time, all constitute failures by Respondents to take an action and perform mandatory 

duties required by CEQA. 

66. Tetra therefore prays for a preliminary and permanent injunction against 

Respondents and any of their agents from further pursuing the MOU and/or commencing 

work upon the Project unless and until such time as Respondents comply with their 

mandatory duties under CEQA and all other applicable environmental rules, regulations 

and procedures. 

67. Tetra has no adequate remedy other than that prayed for herein in that the 

subject matter is unique and monetary damages would therefore be inadequate to fully 

compensate Tetra for the consequences of Respondents' actions in their continued failure 

to comply with the County's Desert Groundwater Management Ordinance and CEQA with 

respect to the Project and the MOU. Tetra therefore seeks, and is entitled to, injunctive 

relief under Code of Civil Procedure section 526 et seq., and to a stay, preliminary and/or 

permanent injunction. 
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P YER 

WHEREFORE, Petitioner and Plaintiff Tetra prays for relief as follows: 

1. 	For a writ of mandate: 

a. Directing Respondents, and each of them, to rescind and set aside 

their approval of the MOU, their adoption of the Resolution approving such MOU, and all 

other approvals, if any, of the Project; 

b. Commanding Respondents, and each of them, to comply with the 

County's Desert Groundwater Management Ordinance prior to taking any action to 

approve the MOU; 

c. Commanding Respondents, and each of them, to perform an initial 

study for the Project and to otherwise comply with CEQA, prior to taking any action to 

approve the MOU; 

d. Commanding Respondents, and each of them, to immediately suspend 

all activities in furtherance or implementation of the MOU, until such time as a proper 

environmental review has been completed and a Resolution approving the MOU has been 

approved in compliance with CEQA; and 

2. 	For a preliminary and permanent injunction against Respondents, and each 

of them, and any of their agents, enjoining them from further pursuing the MOU and/or 

commencing work under the MOU unless and until such time as Respondents comply with 

the County's Desert Groundwater Management Ordinance and their mandatory duties 

under CEQA and all other applicable environmental rules, regulations and procedures; 

3. 	For an award of its costs of suit and litigation expenses, including without 

limitation attorneys' fees, incurred herein as permitted or required by law; and 

4. 	For such other relief as the Court deems just and proper. 
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RUTAN & TUCKER, LLP 
ROBERT S. BOWER 
JOHN A. RAMIREZ 
ALAN B. FENSTERMACHER 

By: 

Dated: May q, 2012 
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EXHIBIT A 



MEMORANDUM OF UNDERSTANDING BY AND AMONG 

THE SANTA MARGARITA WATER DISTRICT, CADIZ INC., FENNER VALLEY 
MUTUAL WATER COMPANY, AND THE  COUNTY OF SAN BERN MO 

Related to County Ordinance for Desert Groundwater Management 

This Memorandum of Understanding ("MOU") is made and entered into on May 	, 
2012, by and between the Santa Margarita Water District ("SMWD"), Cadiz Inc., a Delaware 
Corporation ("Cadiz"), Fenner Valley Mutual Water Company, a California nonprofit mutual 
benefit corporation ("FVMWC"), and the County of San Bernardino, a political subdivision of 
the State of California ("County"). SMWD, Cadiz, FVMWC, and County are each individually 
referred to herein as "Party" and collectively referred to herein as "Parties." 

RECITALS 

A. The County adopted a Desert Groundwater Management Ordinance, San 
Bernardino County Code Title 3 Division 3 Chapter 6 Article 5 Sections 33.06551, et. seq. 
("Ordinance") for the protection of groundwater resources in the County, which is intended to 
ensure that extraction of groundwater does not exceed the safe yield of affected groundwater 
aquifers and to protect groundwater sources within the unadjudicated, unincorporated desert 
regions of the County, including the health of individual aquifers and the continued ability of 
those aquifers to store and maintain water. 

B. The operation of groundwater wells may be excluded from the Ordinance where 
the operator has developed a Groundwater Management, Monitoring, and Mitigation Plan 
approved by the County, and the operator and the County have executed a memorandum of 
understanding that complies with the provisions of the Ordinance and ensures that it remains 
enforceable by the County. 

C. Cadiz is the owner of approximately 45,000 acres of land in eastern San 
Bernardino County most of which overlies the Fenner Valley aquifer system. Cadiz has 
proposed the Cadiz Valley Water Conservation, Recovery, and Storage Project ("Project") 
designed to appropriate groundwater from wells to be located on the Cadiz Property overlying 
the Orange Blossom Wash, Cadiz, Bristol' and Fenner Valley aquifers (hereinafter "Fenner 
Valley aquifer system"), and to deliver that groundwater for municipal and industrial uses via the 
Colorado River Aqueduct ("CRA"). 

D. Cadiz has formed Fenner Valley Mutual Water Company ("FVMWC"), a non-
profit entity that will operate the Proposed Project and will be solely comprised of public water 
systems that will own shares commensurate with their rifts to receive water from the Project. 
Cadiz will not own shares in FVMWC but it is the intention of the Parties to contractually 
obligate FVMWC to the provisions of this MOU. 

E. SMWD is the Lead Agency in the preparation of an Environmental Impact Report 
("EIR") for the Project and expects to receive water. SMWD is a California Water District in 
Orange County, a local agency of the State with broad powers under the California Water 
District Act. (Cal. Water Code, Section 34000 et. seq.) On June 28, 2011, the County and 
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SMWD agreed that SMWD would serve as lead agency for the Project through execution of a 
Memorandum of Understanding. One year prior, SMWD signed an option agreement to 
participate in the Project which provides that SMWD shall have the option to acquire up to 
15,000 acre-feet per year ("afy") of conserved water and to utilize storage in the basin in 
exchange for paying its fair portion of environmental review costs for the Project. Under the 
option agreement, SMWD will be the largest Project participant in the conservation phase, and 
would have the largest agency share in the FVMWC. FVMWC is responsible for operating the 
Project, and providing water and wholesale delivery services to all of its members. As lead 
agency, SMWD will be the first agency to act on the Project and has the greatest responsibility 
for carrying out the Project. 

F. A Groundwater Management, Monitoring, and Mitigation Plan ("GMMMP") will 
be fmalized in connection with the preparation of the Final EIR for the Project. The GMMMP 
will require monitoring of aquifer health and safe yield, groundwater levels, groundwater quality, 
subsidence, surface vegetation, air quality, third-party wells and springs, and the mitigation of 
potential undesirable results attributable to the Project set forth in the Mitigation, Monitoring, 
and Reporting Program ("MMRP") to be adopted by SMWD pursuant to the California 
Environmental Quality Act ("CEQA"). As lead agency, SMWD has the responsibility to ensure 
that mitigation measures are implemented in accordance with the MMRP, including any 
mitigation measures that are also provisions of the GMMMP. The GMMMP and this MOU, 
together, will allocate complete enforcement authority to the County. Following certification of 
the Final EIR, the GMMMP will be subject to County approval and a discretionary consistency 
determination that the GMMMP conforms to this MOU and the County Ordinance including, but 
not limited to, the exclusion provisions as set forth in Article 5, Section 33.06552 of the County 
Code. 

G. The obligations of the Parties under this MOU are conditioned upon compliance 
with CEQA. In no event shall SMWD or the County be required to implement any provision of 
this MOU prior to SMWD' s approval of the Project, and the County's taking discretionary action 
as a responsible agency, other than the County's obligation under Paragraph 4(c) to exercise its 
discretion within 90 days of certification of the Final EIR. 

H. Implementation and compliance with the GMMMP and this MOU are intended to 
satisfy the requirements of the Ordinance and exclude the Project from the peimitting 
requirements of the Ordinance. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants and conditions 
contained herein, the Parties agree as follows: 

1. Recitals Incorporated. The foregoing Recitals are incorporated herein by this 
reference. 

2. Defmitions. The following terms shall have the meanings set forth below. 

(a) 	"Aquifer Health" means the geologic integrity of the aquifer, its storage 
capacity, and the quality of water within the aquifer. 
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(b) "Cadiz GMMMP" or "GMMMP" means the Groundwater Management, 
Monitoring, and Mitigation Plan to be submitted for County review and approval. 

(c) "Commencement" means the first production of groundwater from the 
Cadiz Property for the purposes of delivering water under the Project. 

(d) "Groundwater" means all water beneath the surface of the earth within the 
zone below the water table in which the soil is completely saturated with water, but does not 
include water that flows in known and definite channels. 

(e) "Groundwater Safe Yield" is the maximum quantity of water that can be 
annually withdrawn from the groundwater aquifer (i) without resulting in overdraft (ii) without 
adversely affecting aquifer health, and (iii) without adversely affecting the health of associated 
lakes, streams, springs, and seeps or their biological resources. 

(f) "Ordinance" means the Desert Groundwater Management Ordinance, San 
Bernardino County Code, Title 3, Division 3, Chapter 6, Article 5, Sections 33.06551 et seq. (the 
"Ordinance"), effective as of the date of execution of this MOU and attached hereto as 
Exhibit A. 

(g) "Overdraft" means the condition of a groundwater supply in which the 
average annual amount of water withdrawn by pumping exceeds (i) the average annual amount 
of water replenishing the aquifer in any ten-year period, and (ii) groundwater that may be 
available as Temporary Surplus. 

(h) "Project" means the Cadiz Valley Water Conservation, Recovery, and 
Storage Project that proposes to appropriate groundwater from wells to be located on the Cadiz 
Property overlying the Fenner Valley aquifer system and to convey that water for municipal and 
industrial uses. 

(i) "Technical Review Panel" means the review panel comprised of technical 
experts to be appointed by the Parties pursuant to the GMMMP to review and analyze data, 
assess deviations from predicted model results, make fmdings, and recommend corrective 
actions and refinements in the ongoing monitoring regime and GMMMP. 

"Temporary Surplus" means the planned removal of groundwater from 
storage pursuant to the GMMMP necessary to create underground storage space for the capture 
and beneficial use of natural recharge without causing Undesirable Results. 

(k) 	"Undesirable Results" means any of the following: (i) the progressive 
decline in groundwater levels and freshwater storage below a "floor" to be established by the 
County through the GMMMP; (ii) the progressive decline in groi ndwater levels and freshwater 
storage at a rate greater than the rate of decline to be established by the County through the 
GMMMP where the decline signifies a threat of other physical impacts enumerated in this sub-
paragraph 2(k); (iii) land subsidence, (iv) the progressive migration of hyper-saline water from 
beneath the Cadiz or Bristol Dry Lakes toward the Project well sites; (v) increases in air quality 
particulate matter; (vi) loss of surface vegetation; or (vii) decreases in spring flows. 
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3. 	Groundwater Management Plan Development and Implementation. 

(a) In consultation with the County, SMWD and Cadiz shall develop a 
Groundwater Management, Mitigation, and Monitoring Plan ("GMMMP") to govern the 
operation and management of the Project by FVMWC during the operational phase of the 
Project, the currently anticipated term of which is 50 years. Subject to the County's 
dete_uninations in Paragraph 4, below, the GMMMP will specify an initial extraction rate of 
50,000 afy ("Initial Extraction Rate"). The GMMMP will include groundwater quality and 
groundwater level monitoring requirements and groundwater management thresholds. The 
Board of Supervisors of the County will consider whether to approve the GMMMP at a noticed 
public meeting prior to County's approval of the Project. 

(b) To develop the GMMMP's groundwater management thresholds, 
SMWD 's and Cadiz' designated consultant shall work in conjunction with the County's 
designated consultant to (i) identify the groundwater levels that will serve as monitoring targets 
and a "floor" for the maximum groundwater drawdown level in the Project wellfield, and 
(ii) establish a projected rate of decline in the groundwater table. The Parties, as part of that 
analysis, may rely on existing numerical models and shall develop preliminary mitigation 
strategies including but not limited to changes in the timing and location of extractions and 
estimates of the possible future reductions in the extraction rate which may be necessary to avoid 
Undesirable Results and Overdraft during the remaining operational phase of the Project. 

(c) Once the GMMMP is completed and the Project is approved by the 
County, SMWD and FVMWC shall operate the Project in compliance with the GMMMP subject 
to continuing assessment, oversight, and enforcement by the County as set forth in this MOU, the 
Ordinance, and the GMMMP. Specifically, the Initial Extraction Rate specified in sub-
paragraph 3(a), above, may be subject to reduction by the County during the operational phase of 
the Project as necessary to avoid Undesirable Results or Overdraft. 

(d) Notwithstanding any other provision of this MOU, SMWD, FVMWC, and 
Cadiz acknowledge and agree that the County will retain full authority and discretion to modify 
Project operations (including but not limited to the institution of mitigation measures or the 
curtailment or cessation of Project-related groundwater pumping) as necessary to avoid 
Overdraft or Undesirable Results. 

(e) The GMMMP will include provisions for the establishment of a Technical 
Review Panel ("TRP") to be comprised of members appointed by the Parties. The TRP will be 
responsible for the evaluation of (i) monitoring protocols (including quality assurance and 
quality control) and methods of data collection and processing; (ii) the rate of decline in the 
groundwater elevations; (iii) groundwater levels and quality; and (iv) the Project's potential to 
cause Undesirable Results. The TRP may make recommendations to the County or the County 
may request recommendations from the TRP that require additional monitoring, mitigation, and 
changes to Project operations as set forth in the GMMMP. 

(f) In the event SMWD, FVMWC, and Cadiz propose to implement Phase 2 
of the Project (temporary storage of imported water), the Parties will amend this MOU in 
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compliance with the Ordinance and complete a subsequent or supplemental ER as may be 
required by CEQA. 

(g) SMWD, FVMWC, and Cadiz will prepare and submit to the County for 
approval a Closure Plan for the Project no later than 25 years after Project Commencement. The 
Closure Plan will be developed to ensure that no residual effects of the Project operations will 
cause Undesirable Results during the post-operational phase of the Project and period of 
extended monitoring. 

(h) SMWD, FVMWC, and Cadiz will initiate monitoring as set forth in the 
GMMMP upon the initiation of construction and no later than one year before Commencement. 
SMWD, FVMWC, and Cadiz shall share groundwater monitoring information and coordinate 
monitoring efforts with the County, including advanced review and approval of any changes in 
monitoring protocols and frequency. 

4. 	County Ordinance. 

(a) The Parties agree and acknowledge that compliance by SMWD, FVMWC, 
and Cadiz with the provisions of this MOU and the GMMMP will satisfy the requirements for an 
exclusion from the permitting requirements of the Ordinance, pursuant to the Scope and 
Exclusions section of the Ordinance, with respect to the Project and related facilities (including 
but not limited to the design, construction, and operation of groundwater wells and pipelines). 
The Project shall not proceed and the Project's exclusion from the Ordinance shall not become 
effective, however, unless and until the Parties have finalized the GMMMP based upon 
info i 	nation produced from the CEQA environmental review process and following public 
review and all legally required procedures. The GMMMP will be subject to enforcement by the 
County. 

(b) This MOU is entered to establish a process for completing a GMMIVIP that 
comports with the County Ordinance and CEQA. Pending completion and approval of the 
GMMMP, the Project remains subject to the County's full exercise of discretion as a 
Responsible Agency under CEQA to consider the Final EIR certified by SMWD and to approve 
or disapprove the Project and to require the Project to undertake mitigation measures or 
alternatives as may be set forth in the Final EIR or under the County's Ordinance. Pursuant to 
CEQA Guidelines Section 15097(a), SMWD will delegate to the County the reporting and 
monitoring responsibilities for those mitigation measures in the MMRP that are also included in 
the GMMMP. The Parties further acknowledge and agree that any modifications to the Project 
resulting from SMWD's or the County's compliance with CEQA may necessitate amendments to 
this MOU in a mutually acceptable manner. 

(c) The County will conduct all necessary hearings regarding its discretionary 
approval(s) for the Project within ninety (90) days of SM'WD's certification of the Project EIR. 

5. 	Term.  This MOU shall be effective from the date first written above and 
coterminous with schedules included in the approved Closure Plan, unless earlier terminated by 
the unanimous written agreement of the Parties. 
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6. Termination. This MOU may be tei 	ninated at any time by the mutual and 
unanimous agreement of SMWD, FVMWC, County, and Cadiz or in the event that all 
discretionary approvals for the Project are not granted within 60 months from the date of the 
approval of the GMMMP by the County, except this 60-month period will be tolled during the 
pendency of any litigation filed by a third party challenging any approvals granted by SMWD or 
County for the Project. 

7. Enforcement. To ensure that the measures identified in the GMMMP are fully 
implemented and enforced in accordance with Sections 33.06552(b)(2)(A)-(2)(B) of the 
Ordinance, the County will exercise power of enforcement. The power of enforcement shall 
include the discretion to, at any and all reasonable times, enter the Cadiz and FVMWC Property 
and any associated enclosures, structures, and facilities for the purposes of making examinations 
and investigations to determine whether any provision of this MOU, the GMMMP, or the 
applicable provisions of the Ordinance are being adhered to. 

8. Dispute Resolution. The County, SMWD, FVMWC, and Cadiz will exercise 
good faith and reasonable efforts to resolve any issues, claims, or disputes that may arise under 
the GMMMP, the Ordinance, or this MOU (hereinafter collectively "Dispute"). In the event that 
such efforts are unsuccessful, any Party may commence mediation by providing to Judicial 
Arbitration and Mediation Services ("JAMS") and the other Parties a written request for 
mediation setting forth the subject of the Dispute and the relief requested. The Parties will 
cooperate with JAMS and with one another in selecting a mediator from the JAMS panel of 
neutrals and in scheduling mediation proceedings. The Parties agree that they will participate in 
the mediation in good faith and that they will share equally in its costs. The mediation will 
conclude within 60 days following delivery of the written request for mediation unless such 
period is extended by the written agreement of all Parties. In the event the mediation is 
unsuccessful in resolving the Dispute, each Party will retain all rights to seek judicial review of 
the Dispute in accordance with applicable law. Except for disputes involving immediate or 
irreparable injury to any Party, compliance with the provisions of this Paragraph 8 will be a pre-
requisite to the commencement of judicial proceeding relating to any Dispute. Disputes 
involving immediate or irreparable injury to any Party, including enforcement actions by the 
County necessary to avoid Overdraft or Undesirable Results, shall be subject to direct judicial 
review after prior written notice to the Parties and the expiration of a reasonable cure period 
without cure. 

9. Reimbursements. The County and SMWD shall be reimbursed by Cadiz for the 
costs of their assigned staff and the fees and costs of their consultants and attorneys reasonably 
incurred in the oversight and enforcement of the GMMMP or this MOU. 

10. County Reserved Water. 

(a) 	FVMWC and Cadiz will reserve twenty-five thousand acre-feet (25,000 
af) of groundwater underneath the Cadiz Property until that water can be delivered as designated 
by the County. 
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(b) So long as conveyance capacity is available, FVMWC and Cadiz shall 
deliver any part of the 25,000 af to the Colorado River Aqueduct ("CRA") upon request by the 
County. 

(c) The County shall reimburse FVMWC and Cadiz for the incremental cost 
of conveying the stored water to the CRA. 

(d) If the Inland Empire Utilities Agency ("IEUA") elects to participate in the 
Project and approves and executes a long-term water purchase agreement for a minimum of five 
thousand acre-feet per year (5,000 afy), then the County will also make this one-time supply of 
twenty-five thousand acre-feet (25,000 af) available exclusively to IEUA or its designees at a 
price equal to the County's cost of all "out of pocket costs" plus $100 per acre-foot. If 	IEUA 
elects not to participate, then the County may make the water available for any price to any party 
that it may determine, in its complete discretion. 

(e) All deliveries will be made within five (5) years from the date of any 
County request for delivery that follows the completion of Project construction. 

(f) The County shall bear all costs of environmental review and permitting 
alti 	ibutable to delivery of this stored groundwater. 

	

11. 	County Reserved Rights for Future Use.  Twenty percent (20%) of the total 
Project annual yield will be reserved for the benefit of future San Bernardino County users for a 
period of fifty (50) years. 

(a) Upon the five-year anniversary of the commencement of the Project and 
each ten-year anniversary thereafter, any public water supplier in the County may make request 
to the County to exercise some or all of the County's reserved right from the Project (cumulative 
of all requests). In its discretion upon such a request, the County may assign some or all of its 
reserved right to the public water supplier. 

(b) To obtain the water, the County or its assignee must agree to execute a 
"take or pay" agreement on terms similar to those of other public water suppliers participating in 
the Project for the delivery of the water and to agree to reimburse the Project, and specifically the 
Project Participant(s), for their pro-rata allocated share of capital costs, if any, attributable to that 
quantity of water requested. 

(c) The "take or pay" contract must be coterminous with the remaining years 
of the Project. 

(d) This groundwater will be made available as requested by the County or its 
assignee within one (1) year of the request, provided that the request is in compliance with all 
applicable laws, including but not limited to the California Environmental Quality Act. The 
County or its assignee will bear the full cost of environmental review and permitting. 

	

12. 	Construction and Interpretation.  It is agreed and acknowledged by the Parties that 
this MOU has been arrived at through negotiation, and that each Party has had a full and fair 
opportunity to revise the terms of this MOU. Consequently, the normal rule of construction that 
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any ambiguities are to be resolved against the drafting Party shall not apply in construing or 
interpreting this MOU. 

13. Severability. The invalidity, illegality, or unenforceability of any provision of this 
MOU shall not render the other provisions unenforceable, invalid, or illegal. 

14. Governing Law and Venue. This MOU shall be interpreted and enforced 
pursuant to the laws of the State of California and the venue for any dispute shall be in San 
Bernardino County. 

15. Amendments. This MOU can only be modified by a written instrument executed 
by all Parties. 

16. Entire MOU. This MOU contains the entire understanding of the Parties related 
to their interests. Obligations and rights in connection with the subject matter set forth herein. 
All prior communications, negotiations, stipulations, and understandings, whether oral or 
written, are of no force or effect, and are superseded, except as referenced herein. 

17. Assigns and Successors. This MOU shall be binding upon and inure to the 
benefit of the assigns or successors-in-interest of the Parties herein. The assignment of Cadiz' 
interest in this MOU shall not be assigned unless Cadiz or its assignee(s) provides the Parties 
thirty (30)-days prior written notice and receives approval by the County, which approval shall 
not be unreasonably withheld. Cadiz covenants to ensure that FVMWC's governing instruments 
require compliance with this MOU and the GMMMP. 

18. No Third-Party Beneficiary. The Parties to this MOU do not intend to create any 
third-party beneficiaries to this MOU, and expressly deny the creation of any third-party 
beneficiary rights hereunder toward any person or entity. 

19. Time. Time is of the essence in the performance of each and every term of this 
MOU. 

20. No Waiver. The failure to declare a breach as a result of the violation of any term 
of this MOU shall not constitute a waiver of that term or condition and shall not provide the basis 
for a claim of estoppel, forgiveness, or waiver by any Party to that term or condition. 

21. Captions. The paragraph captions in this MOU are for convenience only and shall 
not be used in construing the MOU. 

22. Documents. Each Party agrees to make, execute, and deliver any and all 
documents and to join in any application or other action reasonably required implementing this 
MOU. 

23. Notices. Any and all communications and notices in connection with this MOU 
shall be hand-delivered or sent by United States first class mail, postage prepaid, and addressed 
as follows: 
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To SMWD: 

Santa Margarita Water District 
Attn: General Manager 
Post Office Box 7005 
Mission Viejo, CA 92690-7005 

To Cadiz: 

Cadiz Inc. 
Attn: Chief Executive Officer 
550 South Hope Street, Suite 2800 
Los Angeles, CA 90071 

To FVMWC: 

Fenner Valley Mutual Water Company 
Attn: President 
550 South Hope Street, Suite 2850 
Los Angeles, CA 90071 

To County: 

County of San Bernardino 
Attn: Chief Executive Officer 
385 N. Arrowhead Avenue, Fifth Floor 
San Bernardino, CA 92415 

The Parties may change the foregoing addresses by providing written notice to the Parties in 
compliance with this Paragraph 23. 

24. 	Indemnification.  Cadiz and FVMWC shall indemnify and hold harmless the 
County and its agents, officers, and employees from and against all claims, liabilities, damages, 
or costs arising from or relating to any administrative or judicial action brought by any third 
party against the County, its agents, officers, or employees, that may arise from or in any manner 
relate to the County's approval of the Project or this MOU, including the County's 
determinations as a responsible agency under CEQA. This indemnification shall include, but is 
not limited to, damages awarded against the County, if any, costs of suit, attorneys' fees, expert 
consultant or witness fees, and other expenses incurred in connection with any such action. 

Cadiz and FVMWC shall indemnify and hold hamiless the SMWD and its agents, 
officers, and employees from and against all claims, liabilities, damages, or costs arising from or 
relating to any administrative or judicial action brought by any third party against the SMWD, its 
agents, officers, or employees, that may arise from or in any manner relate to the SMWD's 
approval of the Project or this MOU, including the SMWD 's determinations as lead agency 
under CEQA. This indemnification shall include, but is not limited to, damages awarded against 
the SMWD, if any, costs of suit, attorneys' fees, expert consultant or witness fees, and other 
expenses incurred in connection with any such action. 
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25. Binding effect. The Parties acknowledge and agree that this MOU constitutes a 
binding contract enforceable under California law. 

26. Authority. Each Party represents and warrants to the others that: (a) it has the 
requisite legal capacity and authority to enter into and fully perform each and all of its 
obligations under this MOU, and (b) this MOU does not in any way violate any covenant, 
contract, agreement, instrument, or understanding by which such party is bound. 

"COUNTY" 	 COUNTY OF SAN BERNARDINO 

	  By: 	  
Date 

Title: 

Approved As To Form: 	DOWNEY BRAND LLP 

	  By: 	  
Date 

Title: County of San Bernardino, Special Counsel 

"SMWD" 	 SANTA MARGARITA WATER DISTRICT 

	  By: 	  
Date 

Title: 

Approved As To Form: 

	  By: 	  
Date 

Title: 

"C 1 IZ" 	 CADIZ INC. 

	  By: 	  
Date 

Title: 
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Approved As To Form: 	BROWNSTEIN HYATT F 14 ER SCHRECK, LLP 

 

	  By: 	  
Date 

Title: 

"FVMWC" 	 FENNER VALLEY MUTUAL WATER COMPANY 

	  By: 	 
Date 

Title: 

Approved As To Form: 	BROWNSTEIN HYATT F " :ER SCHRECK, LLP 

	  By: 	  
Date 

Title: FVMWC Counsel 
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EXHIBIT B 



May 1, 2012 

VIA PERSONAL DELIVERY 

San Bernardino Board of Supervisors 
Covington Chambers, First Floor, County 
Government Center 
385 North Arrowhead Avenue 
San Bernardino, CA 92415 

Re: Memorandum of Understanding By and Among the Santa Margarita Water 
District, Cadiz, Inc., Fenner Valley Mutual Water Company, and the County of 
San  Bernardino Related to County Ordinance for Desert Groundwater 
Management 

Dear County Supervisors: 

This law firm represents Tetra Technologies, Inc., a Delaware corporation doing business 
in California as Delaware Tetra Technologies, Inc. ("Tetra"). 

Tetra operates brine mining facilities at Bristol Lake and Cadiz Lake (collectively, "the 
Dry Lakes") in the Bristol and Cadiz Watersheds. Brine is created when water from surrounding 
aquifers reaches the Dry Lakes and dissolves underground calcium and sodium salts. Tetra's 
mining operations produce calcium chloride brine and sodium chloride salt by extracting those 
minerals from the brine. The resultant products are used in California's vegetable growing and 
canning industries, in the oil and gas industry, and to treat water, soil and roads. Significantly, 
the mining operations at the Dry Lakes have been in continuous production for approximately 80 
years. 

Tetra has vigorously opposed the Santa Margarita Water District Cadiz Valley Water 
Conservation, Recovery, and Storage Project ("Project") due to the disastrous impacts it will 
have on Tetra's operations at the Dry Lakes. Because the stated purpose of the Project is to 
divert all groundwater recharge from the Dry Lakes for 50 years, the Project will undoubtedly 
adversely impact Tetra's mining operations at the Dry Lakes. 

In March, 2012, Tetra submitted comments on the deficiencies of the draft Environmental 
Impact Report ("DEIR") for the Project, including comments of Shaw Environmental, Inc., water 
professionals. Among Shaw's criticism of the DEIR was the fact that project design features and 
mitigation measures for the Project were based on the November 29, 2011 groundwater 
monitoring, management and mitigation plan ("GMMMP"), the hydrologic sections of which (i) 
relied on unreliable modeling, and (ii) were not consistent with County guidelines. Copies of 
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those comments are attached hereto for your consideration, and are incorporated herein by 
reference. 

Tetra objects to the Board's consideration of the proposed Memorandum of 
Understanding for the reasons set forth in attached comments, and because the County has not 
considered any environmental documentation in connection with its proposed approval of a new 
GMMMP, thus violating the requirements of the California Environmental Quality Act (CEQA). 

Specifically, the approval of the MOU is a "project" for purposes of CEQA because it is 
a discretionary action by the County that may cause a physical change to the environment. (See 
14 Cal. Code Regs. § 15378.) Simply because the County "is not committing to approve or 
undertake the Cadiz project," as stated in the staff report, does not mean your approval is not 
subject to CEQA. Approval of the MOU would be the first step in approving the Project, and 
given the context of the County's action (a DEIR for the Project has already been circulated for 
public review and comment, and the County has already approved a previous GMMMP for the 
Project), it is disingenuous to assert that the MOU approval does not formally approve the 
Project or commit the County to a definite course of action. "[A] public agency approval that 
starts in motion a chain of events that will result in foreseeable impacts on the physical 
environment is treated as approval of a project subject to CEQA." (Kostka & Zischke, Practice 
Under the California Environmental Quality Act (2d ed. 2012) § 4.20, p. 174.) 

Nor is it appropriate to ignore CEQA at this point simply because the County intends to 
consider the Project ERZ in connection with latter approvals. CEQA requires that environmental 
review be undertaken as early as feasible in the planning process to enable environmental 
considerations to influence project program and design. (14 Cal. Code Regs. § 15004(b).) 
Environmental review of the MOU activity is feasible now. 

Finally, the Project will not be protective of San Bernardino resources. The Project 
proponent has misstated the Project's purpose as fundamentally to "save substantial quantities of 
groundwater that are presently wasted and lost to evaporation by natural processes." (DEIR at 3-
5.) That Project description is highly misleading because rather than "saving" groundwater, the 
Project would overdraft the aquifer by diverting, on average, 50,000 AFY, including all of the 
purported 32,000 AFY of groundwater recharge, and at least another 18,000 AFY for 50 
consecutive years. The Project proponent would sell that groundwater to customers in south 
Orange County and elsewhere outside the County of San Bernardino. And, the groundwater 
migrating to the Dry Lakes that is purportedly "wasted" and "lost to evaporation by natural 
processes" has been used for close to a century to help produce agricultural, mining, and 
commercial products, and is essential to Tetra's operations and continued existence. Thus, the 
purpose of the Project is not to extract and conserve groundwater (DEIR, 4.9-5), but to extract 
and redirect the annual recharge currently migrating to the Dry Lakes, as well as to extract 
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indigenous groundwater, and to pump that recharge and indigenous groundwater to other areas 
outside of the County. 

For all of the foregoing reasons, Tetra respectfully requests that the Board table the MOU 
issue, and decline to proceed with further consideration of the matter until appropriate 
environmental review has been undertaken. Thank you for your time and consideration. 

Very truly yours, 

RUTAN & TUCKER, LLP 

Robert S. Bower 
RSB:sa 
cc: 	Bass Wallace, Senior Vice President, General Counsel, & Secretary, Tetra Technologies 

Alicia Boston, Senior Counsel, Tetra Technologies 
Jim Funke, Vice President and General Manager, Tetra Technologies 
Greg McKnight, Director Chemical Manufacturing, Tetra Technologies 
Jeff Meier, Regional Manufacturing Manager, Tetra Technologies 
Alex Naughton, Shaw Environmental, Inc. 
John Ramirez, Rutan & Tucker, LLP 
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March 14, 2012 

VIA EMAIL rcadizproiecaesassoc.coml AND FIRST CLASS MAIL 

Mr. Tom Barnes, ESA 
626 Wilshire Boulevard, Ste. 1100 
Los Angeles, CA 90017 

Re: Comments to Cadiz Valley Groundwater Conservation, Recovery and Storage 
Project Draft Environmental Impact Report 

Dear Mr. Barnes: 

Tetra Technologies, Inc., is a Delaware corporation doing business in California as 
Delaware Tetra Technologies, Inc. ("Tetra"). Tetra submits these comments regarding the Draft 

Environmental Impact Report ("DEER.") for the Santa Margarita Water District Cadiz Valley 
Water Conservation, Recovery, and Storage Project. 

Tetra's Operations  

As you are aware, Tetra operates brine mining facilities at Bristol Lake and Cadiz Lake 
(collectively, "the Dry Lakes") in the Bristol and Cadiz Watersheds. Brine is created when water 

from surrounding aquifers reaches the Dry Lakes and dissolves underground calcium and sodium 
salts. Tetra's mining operations produce calcium chloride brine and sodium chloride salt by 
extracting those minerals from the brine. The resultant products are used in California's 

vegetable growing and canning industries, in the oil and gas industry, and to treat water, soil and 
roads. Significantly, the mining operations at the Dry Lakes have been in continuous production 

for approximately 80 years. 

Tetra's mining operations consist of both (i) the use of surface collection pits into which 
underground brines percolate, and (ii) pumping underground brines into evaporation ponds. The 
underground brines are concentrated in the ponds through evaporation. The surface pits are 
designed for collection from the water table levels. Tetra's current wells produce brines from the 

only permeable zones that allow the flow of water that makes the minerals soluble for extraction 
from the brines. Zones below the depth of Tetra's current producing wells are primarily a series 
of nonporous salt layers that do not produce liquid that can be pumped using current technology. 

Because the stated purpose of the Project is to divert all groundwater recharge from the 
Dry Lakes for 50 years, the Project will undoubtedly adversely impact Tetra's mining operations 
at the Dry Lakes. The project will also adversely impact the environment in general. Because of 
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the potentially disastrous impacts the Project will have, it is imperative under CEQA that the 
DEW (i) scrupulously identify and evaluate each of the Project's impacts, as well as alternatives 
to the Project that might alleviate those impacts, and (ii) impose enforceable, effective mitigation 
measures to address those impacts. Unfortunately, the DEER completely fails to meet its CEQA 
obligations in this regard. Thus, the DEER should be revised and recirculated before the Project 
is considered by the decision-makers. 

The DEW Fails To Meet Its Obligations Under CEQA  

An Environmental Impact Report, with all its specificity and complexity, is the 
mechanism prescribed by the California Environmental Quality Act ("CEQA") to enforce 
informed decision-making and to expose the decision-making process to public scrutiny. An 
EIR is the "heart of CEQA," "an environmental alarm bell," and a "document of accountability." 
An EIR provides the public and responsible government agencies with detailed infolluation on 
the potential environmental consequences of a project before the agency approves it. The EIR 
serves not only to protect the environment, but also to demonstrate to the public that it is being 
protected. Thus, CEQA requires that the lead agency identify and disclose all of the significant 
environmental impacts of a proposed project. CEQA also requires the public agency to consider 
feasible alternatives to the project which would lessen any significant adverse environmental 
impact. (Pub. Res. Code §§ 210002, 21081; CEQA Guidelines § 15003(b).) Unfortunately, the 
DEW here completely fails 4o meet these obligations. 

As discussed in detail below, the DELR does not adequately analyze the Project's impacts 
on hydrology, mineral resources, air quality, biology, and other resource areas. There are 
numerous legal deficiencies in the Project DEER, including its failure to accurately describe the 
Project, to identify the significant environmental effects of the Project, to mitigate those adverse 
effects through the imposition of adequate mitigation measures, to evaluate a reasonable range of 
alternatives, and to enable the public to have meaningful input in the process. Those deficiencies 
include, but are not limited to, the following: 

1. The Project Description Is Misleading, And The Dispositive Decisions Concerning The 
Project And Its Impacts Will Be Determined By Entities Who Have A Conflict Of 
Interest.  

First, the DER misstates that the Project's fundamental purpose is to "save substantial 
quantities of groundwater that are presently wasted and lost to evaporation by natural processes." 
(DEW at 3-5.) That Project description is highly misleading because: (i) rather than "saving" 
groundwater, the Project would overdraft the aquifer by diverting all of the purported 32,000 
AFY of groundwater recharge, and at least another 18,000 — 43,000 AFY for 50 consecutive 
years, and sell that groundwater to customers in south Orange County and elsewhere; and (ii) the 
groundwater migrating to the Dry Lakes that is purportedly "wasted" and "lost to evaporation by 
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natural processes" has been used for close to a century to help produce agricultural, mining, and 
commercial products, and is essential to Tetra's operations and continued existence. Thus, the 

purpose of the Project is not to extract and conserve groundwater (DEIR, 4.9-5), but to extract 

and redirect the annual recharge currently migrating to the Dry Lakes, as well as to extract 
indigenous groundwater, and to pump that recharge and indigenous groundwater to other areas 

outside of the County. 

Based on the DEIR's recharge assumptions, there will be a net withdrawal of local 
groundwater of close to 1.0 MAF over the temu of the Project. If the natural recharge rate is 

overestimated in the DEER, then the net loss of groundwater will be even greater, and the 
evaluations in the DEIR would not be representative of what would actually occur. The DEIR 
does not address the effects, pertaining either to water quality or to the local environment, of 

mining the indigenous groundwater, and the fact that the Project "mines" indigenous 
groundwater without replacement is troubling.' 

Moreover, the DEM does not define the authority of the lead agency (i) to allow 

groundwater withdrawals from the Fenner basin, and/or (ii) to divert one hundred percent of the 
groundwater recharge for 50 consecutive years from areas that have received such recharge for 
thousands of years. All of the monitoring and mitigation is controlled by the project proponents, 

who have a great incentive to maximize water withdrawals regardless of the collateral damage to 
other resources. Monitoring and mitigation must be controlled by the agencies that administer 
the public lands that may be impacted, and also by the National Park Service and BLM. 

Moreover, the criteria that might be used to shut this Project down before it causes irreversible 
damage must be spelled out in the DEER, and the decision left to unbiased, objective decision-
makers (not Cadiz and SMWD, who have financial interests in selling the groundwater). 

2. The DEIR Unlawfully Defers Impact Evaluation And Mitigation Through Unenforceable 
Monitoring Requirements.  

The proposed Project is designed specifically to extract water originating in the Fenner 

and Bristol Watersheds that would otherwise migrate to the area under the Dry Lakes, and to 
pump it and other groundwater in the aquifer to customers outside of the area. The Project 

1  The second component of the Project, the importation and storage in the aquifer of excess 
water from the Colorado River Aqueduct, is addressed only at a programmatic level in the DEIR, 
apparently in recognition of the fact that it is highly unlikely to ever occur. Not only does the 

DEIR improperly segment the Project by doing that, but the DEIR also fails to adequately 
evaluate what the environmental impacts of the second component would be on the first 

component (e.g., would the importation of groundwater recharge in the second component 

counterbalance the effect of the groundwater drawdown in the first component that prevents the 

migration of groundwater recharge to the Dry Lakes?). 
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would accomplish this by modifying the underlying groundwater gradient in the Fenner Gap area 
to prevent the present outflow of groundwater to the Bristol and Cadiz Watersheds from 
occurring. However, despite the obvious adverse impacts this deprivation of groundwater 
recharge to the Dry Lakes would have on Tetra's mining operations, the DEIR is content to 
completely defer environmental evaluation of the groundwater pumping impacts to a future time 
-- the plan apparently is to install the pumps, fire them up, and discover what the ramifications of 
doing that is later, after the Project is a fait accompli. Tetra's major concern is that the actual 
rate of recharge is unknown. Stemming from this unknown, the actual impacts to the water 
table, water flow, and brine interface are also unknown. Monitoring these impacts, while 
necessary, may be ineffective because the actual impacts may be noticed at too late a date to 
repair any negative effects. 

The GMMMI)  is not adequate to evaluate the potential impacts to the natural water 

sources. The basis for the presumption that monitoring certain wells will provide adequate data 
to evaluate what is going on in the groundwater aquifer system is deficient. Although several 
wells have been constructed relatively recently in the area, the monitoring will rely on a single 
well, far removed from Tetra's operations, a significant deficiency in light of the fact that a drop 
of less than one foot in water table level has the potential to cause devastating impacts to Tetra's 
mining operations. What are the exact modifications that will prevent those adverse impacts? 
Such details are of the utmost importance in preventing adverse impacts, and need to be 
disclosed, and made fully enforceable. The GMMLVIP merely sets forth vague alternative 
suggestions as to how adverse environmental impacts might be addressed, with no indication as 
to who will decide which measures will apply, when the measures will be applied, or how the 
measures will be enforceable. It appears that all monitoring and decision-making will be made 
by the Project proponents, who have built-in incentives to favor continued groundwater 
extraction. Indeed, Cadiz, a private entity, will be a part owner of the Fenner Valley Municipal 
Water Company ("FVMWC"), which presents a conflict of interest situation. In order to protect 
the public interest, independent monitoring should be done, and the decision-making process 
should have full representation by the interested public. What guarantees does the public have 
that the Cadiz/Fenner area will not become another Owens Lake or Mono Lake? Promises of 
faithful monitoring are easily given, but corrective action must be based on more than 
consultation among parties with a financial interest in selling groundwater to developers who 
need it to develop their landholdings. 

Ultimately, any Project approval should include, at a minimum, criteria from monitoring 
the net groundwater extraction, and for assessing water quality, air quality, and land subsidence 
objectives; the parties that will bear the responsibilities should those objectives not be met should 
also be clearly indicated. Although the DEIR states that a monitoring program will be followed 
that promises to provide decision-makers with information needed to make critical decisions in 
the future regarding the protection of desert landscapes, flora, fauna, water quality, air quality, 
and Tetra's operations, what the DEIR does not do is give interested present-day commentators 
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and decision-makers adequate information to assess the merits of the Project today, before major 
public and private funds are dedicated to its construction. Before the Project receives approval 
and before irrevocable commitments of funds are made, an objective and comprehensive analysis 
of the Project's merits should be publicly presented. Crucial to this assessment should be the 
formulation of legally enforceable assurances that the impacts of the Project will not be ignored 
or sacrificed in favor of fulfilling the Project's water supply obligations. 

3. Hydrology and Water Quality. 

a. The DEIR Overestimates Groundwater Storage.  

The DEIR overestimates the total groundwater underlying the Project area, assuming that 
17 to 34 million acre feet of groundwater exists. However, in 2000 — 2001, the ElR/EIS for a 
similar Cadiz Project assumed that that amount of groundwater was only 3.65 to 6.69 MAF. The 
current DEIR's assumption that up to ten times more groundwater underlies the Project area than 
in 2000-2001 is not substantiated. Nor does the DEW adequately evaluate whether 50,000 AFY 
per year over the 50 year Project period can be safely extracted. The DEIR does warn that 
groundwater mining  could be a problem in terms of mining and subsidence impacts to the Dry 
Lakes and of saline groundwater intrusion into the groundwater levels under the well field. The 
DEW, however, fails to adequately evaluate what those specific impacts are or what the specific 
mitigation measures to address those impacts should be. 

b. The DEIR Overestimates Recharge Rate. 

The error regarding the amount of groundwater in storage is compounded by the DEIR's 
overestimation of the groundwater recharge rate. The accuracy of the DEW's assessments is 
heavily dependent on its assumption that the natural recharge to the underlying aquifer is 32,000 
acre feet per year. An analysis by the United States Geological Survey ("USGS"), however, 
suggests that this estimate may be significantly in error. The USGS has in the past offered 
persuasive evidence that the natural recharge is much lower than the estimates provided in the 
DEW, and may be as low as 1,710 acre feet per year. 

As set forth in the accompanying report prepared by Shaw Environmental and 
Infrastructure Group (addressing the DEIR's hydrological, air quality, biological resources, and 
cumulative impacts analyses), which report is incorporated herein by reference as though set 
forth in full, the DEW fails to use the best reasonably available science to evaluate important 
issues such as the aquifer's recharge rate, air quality and biological impacts, the efficacy of the 
monitoring program, the efficacy of potential mitigation measures, and groundwater overdraft. 

The discrepancies regarding natural recharge to the aquifer must be resolved, and a new 
draft MR issued, which uses the best available technical information and which sets forth the 
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responsibilities and policies of the lead agency regarding the groundwater basins involved. The 
Project should not be allowed to move forward in any form unless it includes operational criteria 
that specifically address whether any net extraction of groundwater is acceptable as a matter of 
federal and state policy, and if it is, how much and under what conditions. 

The recharge analysis in the DEIR is deficient because the actual rate of recharge is 
simply an educated guess, and prior studies estimating the recharge rate have come to very 
different conclusions. Studies prepared in the 1980s on recharge for the Fenner Watershed 
concluded that the recharge rate at various ranges was as low as 780 AFY. (DEIR at 4.9-33-34). 
In the 1990s, the recharge rate was estimated to be as low as 13,000 AFY depending on the 
model employed. The 1999 Geoscience study estimated a range between 15,000 and 37,000 
with an average annual estimate of 30,000 AFY. (DEIR at 4.9-34). Using the Maxey-Eakin 
Model, various studies estimated recharge at between 2,550 and 11,200 AFY; at 5,000 AFY; 
between 5,000 and 6,000 AFY; or between 16,214 and 29,185 AFY. (DEIR at 4.9-36). 

Incongruously, the C2HM Hill study, relied upon in the DEIR, estimates the annual 
recharge at 32,000 AFY. (DEIR at 4.9-38). The DEIR, however, fails to adequately discuss the 
C2HM Hill study and the parameters used in the study, and does not fully explain why the 
variables chosen in the C2HM Hill study provide a better estimate as to the rate of recharge. A 
more detailed discussion of the C2H1VI Hill methodology should be included in order to establish 
its use as the preferred methodology. 

Moreover, the C2HM Hill study was also prepared for Cadiz, Inc, and an independent 
technical review of the study should be conducted by other governmental agencies such as 
USGS, National Park Service, and/or Bureau of Land Management due to the large discrepancy 
among the studies conducted for the area of the estimated annual recharge for the Fenner Valley. 
Further, most of the prior estimates are wide ranges. The C2HM Hill estimate of 32,000 AFY is 
at the high end of some of these estimates, and off the chart in other estimates The DEIR does 
not provide enough information for the public to resolve these discrepancies both in terms of 
methodology and the proper estimate. There needs to be a more thorough discussion of the prior 
hydrologic investigations, methodologies employed, and reasons for rejecting those studies and 
adopting the C2HM Hill findings. 

It is clear that the Project would have a significant effect with regard to hydrology and 
water quality because it would "substantially deplete groundwater supplies' and "interfere 
substantially with groundwater recharge such that there would be a net deficit in aquifer volume 
or a lowering of the local groundwater table level." (See CEQA Guidelines, Appendix G, IX 
(b).) Although the DEIR considers two "sensitivity scenarios" that estimate annual recharge at 
16,000 AFY and 5,000 AFY (DEIR at 4.9-46) (apparently recognizing that its assumed recharge 
rate of 32,000 AFY is suspect due to the discrepancies in the rate of recharge in the prior 
studies), the DEIR unreasonably concludes that under the two sensitivity scenarios, the impacts 
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also are not significant. The DEW concedes that under the 5,000 AFY recharge rage, full 
recharge would take 390 years after the Project ceases to pump groundwater out of the area for 
50 consecutive years (or in the year 2452, were the Project to begin pumping in 2012). (DEIR at 
4.9-71). The DEIR's conclusion that waiting 440 years for full recharge does not produce 
peananent adverse impacts simply because full recharge will eventually occur (DEIR at 4.9-72) 
is absurd on its face. Recharge after 440 years would be a significant impact as it would 
pennanently impact existing land uses, biological resources, and geologic resources. 

The DEIR's analysis is further flawed because it used different models for the 16,000 and 
5,000 AFY recharge scenarios, with different hydraulic conductivity and other assumptions, than 
the model used to evaluate the 32,000 AFY recharge scenario. The same model, with the same 
assumptions, should have been used for all  three scenarios, so that consistent comparisons could 
be made. " 

Even under the circumstances assumed in the DEW with a 32,000 AFY recharge rate, 
full recharge to pre-Project conditions would not occur for 67 years after Project completion (or 
by the year 2129, were the Project to begin pumping in 2012). (DEW at 4.9-71). There is 
simply insufficient analysis of these potential impacts in the DEIR, which analyzes impacts only 
through a 100 year period, or 50 years after cessation of the Project. 

In addition to the need for further analysis, HYDRO-3 must also be revised as it provides 
inadequate mitigation for impacts to existing operations as discussed below. 

c. Impacts Related to Water Table Decreases. 

The DEW concedes that the water table would drop and that the fresh water/brine 
interface would be affected by the Project pumping. However, the DEW is deficient because it 
is inconsistent in its description of existing conditions, variously assuming that the water table 
below the Dry Lakes is 8-10 feet bgs in some sections, less than 15 feet bgs in other sections, and 
18 feet bgs in yet other sections. Obviously, constantly shifting assumptions regarding the 
existing depth of the water table precludes an adequate evaluation of what the impacts of the 
Project drawdown will be to Tetra's operations. Further, the DEW fails to recognize that (i) 
even a one foot drop in the water table would result in Tetra being unable to produce its product, 
and (ii) Tetra will not be able to wait for full recharge to resume its operations. Thus, the Project 
would result in the loss of availability of a known mineral resource and two mineral recovery 
sites that are of value to the region and the residents of the state. (See CEQA Guidelines, 
Appendix G, Xl (a), (b).) These are significant, unavoidable impacts as Tetra would have to 
close its operations. Therefore, in addition to concerns regarding the recharge rates, Tetra also 
has concerns regarding mitigation measures Hydro-2 and Hydro-3. 
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HYDRO-3 is the mitigation measure most closely tied to a reduction in the water table 
and is designed to mitigate impacts to salt mine operators. Specifically, if a well owner submits 
a written complaint regarding decreased yield, degraded water quality, or increased pumping 
costs, corrective measures may be implemented. (DEIR at 4.9-58). These measures, however, 
are inadequate to fully mitigate adverse impacts to Tetra's operations. 

First, an interim water supply is not likely to contain the concentration of minerals that 
would allow Tetra to produce the same quality of product in the same amount of time as its 
current production. Deepening impacted wells is at best a short term solution and wells can only 
be deepened to a certain extent before the well would hit salt plates. Specifically, at a depth of 
approximately 400 feet the geology consists of less permeable salt plates from which brine 
cannot be extracted. Deepening existing wells would therefore not adequately mitigate the 
adverse impacts to Tetra's operations. Blending impacted well water with water from another 
source is problematic for the same reason that an interim water supply is problematic. 

Construction of replacement wells is also only a temporary solution. While payment for 
increased pumping costs might financially enable Tetra to continue to mine, and could provide 
for payments for additional wells, this mitigation measure does not address brine concentration 
or well flow. If the Project takes water that would otherwise flow into the Dry Lakes and create 
the brine required for Tetra's mining operations, the well flows and concentration of the 
remaining brine would be impacted and could impact how the brine solution would be mined for 
calcium and sodium chlorides, as well as the processing time required to obtain a saleable 
product. Modifying Project operations is a temporary solution and may conflict with the lead 
agency's water delivery obligations. 

Finally, the DEIR does not adequately address all impacts associated with the proposed 
mitigation measures. The deepening of existing wells and the construction of replacement wells 
would result in construction impacts that have not been identified, evaluated, or mitigated. If a 
mitigation measure would cause one or more significant effects in addition to those that would 
be caused by the project as proposed, the effects of the mitigation measures must be discussed in 
the DEIR. (CEQA Guidelines, § 15126.4(a)(1)(D).) That has not been done here. 

The above concerns need to be addressed to insure that impacts are mitigated to a Less 
Than Significant Level as provided in the DEIR. 

d. Impacts Related to Interface Changes. 

The Environmental Setting section of the DEER related to climate change (4.9.1) 
describes the basin's groundwater supply as "mainly generated by precipitation (both rain and 
snow) that occurs in the upper elevations of nearby mountain ranges. Once it has infiltrated and 
becomes groundwater, precipitation moves very slowly down gradient toward the Project area. 
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Groundwater beneath the Project area has been found to be hundreds of years old." (DEIR at 
4.9-15). Further, the primary sources of replenishment to the groundwater system is direct 
infiltration of precipitation (both rainfall and snowfall) into fractured bedrock exposed in 
mountainous terrain and infiltration of ephemeral stream flow in sand-bottomed washes, 
particularly in the higher elevations of the . Watersheds. (DEIR at 4.9-22). 

As a result of the Project, the current saline water/freshwater interface is expected to 
migrate east and north toward the Cadiz production wells. The amount of migration varies 
depending upon the recharge rate., (DEIR at 4.9-49). In all cases, however, the interface is 
moving away from Tetra's operations. The DEIR is concerned with preserving water quality for 
freshwater wells, which may be impacted if the saline interface moves northeast. The DER 
specifically mentions salt production companies in existence and states that they will not be 
impacted by this shift as their wells already produce overly saline groundwater. (DEIR at 4.9-
49). With this purpose in mind, mitigation measures HYDRO-2 and HYDRO-3 are proposed. 
That ignores, however, the fact that the "overly saline groundwater" is precisely what Tetra's 
wells are intended to produce. 

HYDRO-2, relating to the migration of the brine/freshwater interface, is inadequate to 
mitigate impacts to Tetra's operations. As stated, the DEIR is concerned with impacts to 
freshwater wells. HYDRO-2 provides for the deepening of impacted wells; blending impacted 
well water with another source; construction of replacement wells; payment to the impacted well 
owner for any increased material pumping costs incurred by the well owner; modification of 
Project operations until adverse effects are no longer present at the affected wells; or installation 
of an injection or extraction well(s) in conjunction with appropriate injection of lower-IDS (total 
dissolved solids) water or extraction of higher-TDS water to manage the migration of high-TDS 
water from the Dry Lakes. (DER at 4.9-57-58). However, HYDRO-2 will not mitigate impacts 
to salt mine operators, as its measures do not relate to impacts to brine operators like Tetra. 
Deepening wells would not allow Tetra to produce more brine because at a depth of 
approximately 400 feet the geology consists of less permeable salt plates from which brine 
cannot be extracted. Moreover, the groundwater in the aquifer can be over 100 years old and is 
the result of infiltration of precipitation. This water travels to the Dry Lakes where it dissolves 
the calcium and sodium chloride salts and produces the required brine. Replacement water 
would not go through this process and it is unlikely that the replacement water would have the 
same mineral content required to produce quality calcium chloride and sodium chloride of the 
type Tetra is currently producing. Problematically, the DEER does not discuss where 
replacement water would come from. Even if the construction of replacement wells could serve 
as adequate mitigation in the short term, without a recharge of the water table, these replacement 
wells would not be effective. Further, the DEIR does not discuss impacts from construction of 
replacement wells, nor does it discuss permitting or payment for these wells. 

102/094-85-0001  
3128001.1 a03/14/12 



RUTAN 
RUTAN & TUCKER, LLP 

Mr. Tom Barnes, ESA 
March 14, 2012 
Page 10 

Nor will payment to the impacted owner mitigate the long-te.an effects of the Project, 
especially if the water table drops too low to allow the continuation of mining or if the 
concentration of brine is altered, irreversibly impacting operations. In stallation of an injection or 
extraction well poses the same problems as providing replacement water. There is also no 
discussion of the impacts of the construction of these wells. 

Finally, the vague option of modifying Project operations to resolve adverse impacts to 
mining operations also raises concerns. Reduction in pumping from Project wells, or stoppage of 
groundwater extraction for the "duration necessary to correct the predicted adverse effect on 
existing wells" may conflict with FVMWC's obligations to its shareholders in instances where 
adverse effects on existing wells are so great that pumping must be greatly reduced or stopped 
for a long period of time. The DEIR does not address instances where there would be a conflict 
between halting production to mitigate adverse effects to existing wells and meeting contractual 
obligations. In these instances, the DEIR should clarify which obligation would take precedence. 

4. Mineral Resources. 

In addition to hydrology concerns, Tetra is also concerned with impacts to its calcium 
chloride and sodium chloride products. The DEIR concedes that potentially there will be an 
impact to salt mining operations, and that the Project would make it more difficult or costly to 
mine, and would require a change in mining operations or facilities. (DEIR at 4.11-9). Although 
the DEIR proposes certain mitigation to make these impacts less than significant, the trigger for 
the mitigation measures to take effect occurs too late in the process and would not alleviate 
significant impacts to Tetra's operations. 

Specifically, MIN-1 provides for similar mitigation measures to those described in the 
Hydrology and Water Quality section above. For MIN-1 to take effect, however, there must be 
changes in the groundwater levels larger than projected by the groundwater model simulations, 
or if changes occur in groundwater or brine water levels that are greater than 50 percent of the 
water column above the intake of any of the salt mining companies' wells in comparison to pre-
operational static levels in wells at the margins of the dry lakes. (DEW at 4.11-10). As 
described above, the groundwater levels vary depending on the amount of recharge. The DEIR 
needs to be clear as to which level in the groundwater model simulation is used as the baseline. 
Further, if the projection is too high, there is no method to reexamine this mitigation measure to 
actually mitigate significant impacts to operations. The only alternative would be to use the 50 
percent difference in the water column. This too is problematic, as mining operations can be 
affected by even a one foot decrease in the water table. Decreases in the water table would 
impact both pumping and brine concentration, which in turn impacts the length of time for 
evaporation and processing, or the quality of the product. MIN-1 needs to be revised to address 
these concerns in order to mitigate impacts to less than significant. 
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The Project's stated purpose is to capture water before it interfaces with brine under the 
Dry Lakes and is lost to evaporation. By that very purpose, mining on the Dry Lakes, which 
relies on continued renewal of the brine by infusion of fresh water, will be impacted. Due to the 
sensitive nature of the product and precise chemical components, impacts that reduce the water 
table, move the fresh/saline interface zone, or change the concentration of brine, will impact 
mining operations. As Tetra and other operators are existing uses, impacts to their operations 
need to be clearly considered and mitigated to a less than significant impact after taking into 
consideration all potential impacts. 

5. Additional Concerns. 

a. Air Quality.  

As stated, the Project poses a serious threat to the groundwater system underlying the 
whole of the Cadiz — Fenner basins and the surrounding environment. Among the harms likely 
to be caused by the Project are catastrophic depletion of the aquifer that could take centuries to 
be remedied. By substantially drawing down the aquifer, the Project also threatens to dry out the 
moist lake beds, or playas, of Bristol and Cadiz Lakes. As has been noted in the past by the 
USGS, significant net extraction of groundwater may result in a drying out of the upper layer 
sediments at the Dry Lakes and the creation of dust problems, reminiscent of the problems 
caused by water project operations in the Owens Valley. 

b. Agriculture and Forestry Resources. 

Because the rate of recharge is not sufficiently justified, additional questions arise 
regarding other potential impacts. Five Wilderness areas are located near the Project site. These 
Wilderness areas may be impacted by a decrease in the water table, a capture of water discharge, 
or impacts to natural springs. Impacts to Wilderness areas meeting the definition of forest lands 
under Public Resources Code Section 12220(g) need to be analyzed and discussed. Although the 
Project is not located on forest lands, impacts to forest lands may occur as a result of the Project. 
These impacts need to be analyzed. (See DEIR at 4.2-9) 

c. Biological Resources. 

In terms of Biological Resources, impacts to local important species were not adequately 
analyzed. The DEIR claims the Project is exempt from local zoning laws under Government 
Code Section 53091. (DEIR at 4.4-33) While SMWD may be exempt during the construction of 
the Project facilities to produce, store, and transmit water, FVMWC would not fall under the 
local agency definition of section 53090, and the section 53091 exemption would not apply. As 
such, impacts arising due to the operation of the Project need to be analyzed. 
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In addition, the draining of the aquifer could cause springs in the surrounding mountain 
ranges to dry up, spelling extinction for the local populations of Big Horn Sheep. The vast area 
of fresh water spreading basins on the Project site will also be a major attraction for ravens and 
other birds that will prey on the fragile desert tortoise population in critical habitat areas within 
the basin. These are only some of the devastating environmental impacts from the Project, 
impacts that in practical terms will be permanent and very expensive to even attempt to mitigate. 

San Bernardino County Code section 88.0L060 provides that desert native plants, 
including all Joshua trees and smoke trees, shall not be removed except for under a Tree or Plant 
Removal Permit. BIO-16 and BIO-17, however, do not adequately address impacts to specified 
desert native plants that may occur as a result of a lower water table or other Project impacts. 
While the trees would not be proactively "removed," impacts up to and including the death of 
desert native plants protected under the San Bernardino Development Code would violate the 
stated purposes of the Plant Protection and Maintenance Ordinance Those purposes are to 
"promote and sustain the health, vigor and productivity of plant life and aesthetic values within 
the County through appropriate management techniques," and to "conserve the native plant 
heritage for the benefit of all, including future generations." (San Bernardino County Code § 
88.01.010) 

To maintain consistency with the San Bernardino County General Plan and Development 
Code, the DEIR needs to include a detailed analysis of impacts to specified desert native plants 
as a result of Project operation. Adequate mitigation measures need to be proposed, which may 
include monitoring of these species, which will address adverse impacts due to a change in 
habitat. 

The DEIR does not fully examine the potential problems that could result from draining a 
desert ecosystem of its precious and scarce water supply, and specifically the effect at fluctuation 
of the water table and quality it will have on the plant communities. Some of these plant 
communities are sensitive to the elevated levels of total dissolved solids while others 
(halophytes) require saline conditions to persist. Many of the halophytic chenopod communities 
(desert iodine brush scrub, greasewood and others) are considered rare and worthy of 
consideration under CEQA communities by the California Department of Fish. and Game, and 
could be impacted through groundwater/TDS fluctuations. 

d. Geology and Soils. 

Of particular importance to Tetra is any potential subsidence of the area around its 
operations on both Bristol Dry Lake and Cadiz Dry Lake. As stated in the DEIR, the area with 
the greatest potential for subsidence would be under Bristol and Cadiz Dry Lakes. (DEER at 4.6-
36) Tetra's operations fall squarely within the area with the greatest potential subsidence as a 
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result of the Project. In either of the sensitivity scenarios, subsidence could significantly and 
adversely impact Tetra's operations. 

Although GEO-1 would implement corrective measures, such as reduction in pumping 
from Project wells, revision of pumping locations, or repair of any structures damaged as a result 
of subsidence attributable to Project. operations (DEIR at 4.6-38), these mitigation measures 
suffer the same inadequacies as those described in HYDRO-2, HYDRO-3 and MIN-1 above. 
Further, Tetra's mining operations are contingent upon compliance with approved Reclamation 
Plans. Any additional reclamation measures incurred as a result of the Project need to be 
discussed and mitigated in the DEM. Without such mitigation, there will be significant impacts 
to Tetra's existing use. 

e. Land Use and Planning. 

As stated, the mining operations at the Dry Lakes have been in continuous production for 
multiple decades. The Socioeconomic Impact section, however, does not mention the loss of 
jobs to Tetra employees, or other employees of mining operators, that may occur as a result of 
the Project. Further, the section assumes that all Project job creation would occur in San 
Bernardino County. The DEIR needs to analyze potential job loss as a result of the Project, and 
should not assume that all job creation would occur in the County unless a mitigation measure is 
imposed that only San Bernardino County residents would be considered for any jobs that would 
be created. (See DEIR at 4.10-21) 

Moreover, the DEIR should discuss any inconsistencies between the proposed project and 
the applicable regional plans, identifying specific policy-by-policy numbers with a discussion of 
consistency or support with each policy. 

f. Alternatives.  

A reasonable range of alternatives has not been evaluated. For example, there has been 
no analysis of an alternative that would pump less than 50,000 AFY, even though a significantly 
smaller amount of pumping arguably would meet Project objectives at a reduced environmental 
cost. 

In short, the DEIR does not adequately address these and other serious problems with the 
Project. Among the glaring deficiencies, the DEIR: is based on a deficient and inconsistent 
description of the Project and the physical conditions of environmental resources in its vicinity; 
inadequately assesses the purpose and need for the Project; and fails to examine the Project's 
feasibility and its likely adverse environmental impacts. The DEIR attempts to sidestep all 
substantive problems by proposing to defer the identification of problems and the decisions 
about how to deal with those problems to a future date, and to delegate the mitigation of those 
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problems to unaccountable committees dominated by the Project's proponents under a vague and 
inadequate monitoring and management plan. The DER should be revised to address the 
concerns set forth herein and in other commenters' letters, and recirculated for further public 
comment. 

Very truly yours, 

RUTAN & TUCKER, LLP 

dot 
Robert S. Bower 

RSB:dmo 
cc: 	Bass Wallace, Senior Vice President, General Counsel, & Secretary, Tetra Technologies 

Alicia Boston, Senior Counsel, Tetra Technologies 
Jim Funke, Vice President and General Manager, Tetra Technologies 
Greg McKnight, Director Chemical Manufacturing, Tetra Technologies 
Jeff Meier, Regional Manufacturing Manager, Tetra Technologies 
Alex Naughton, Shaw Environmental, Inc. 
John  Ramirez, Rutan & Tucker, LLP 
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Prepared by Alex Naughton, REA 

Experienced professionals with Shaw Environmental, Inc. (Shaw) reviewed the Draft 
Environmental Impact Report (DEIR) for the Cadiz Valley Water Conservation, Recovery, and 
Storage Project (Project) on behalf of TETRA Technologies (TETRA) and found numerous 
significant technical flaws in the DEIR's hazard analysis and mitigation measures. In general, 
Shaw's review concluded: 

® The Project's hydrologic evaluation does not meet CEQA standards requiring 
adequate investigation to allow a full consideration of environmental impacts in 
accordance with CEQA standards (Title 14 § 15125). Our review found the 
environmental investigations upon which the DEIR relies to be limited to the Fenner 
Gap area and did not adequately study the entire Project-impact area, specifically the 
Bristol and Cadiz Playas, and deep geology upon which key hydrologic assumption 
rest. As a result, the DEIR's analysis is insufficient to predict the full ma  ni  tude of 
Phase I impacts on significance criteria including saline intrusion, land subsidence, 
and water depletion. 

® Hydrologic sections of the Project's Groundwater Management, Monitoring, and 
Mitigation Plan rely on unreliable modeling and the document is not consistent with 
San Bernardino County guidelines. 

® The Project's air quality evaluation disregards the current Ozone Attainment Plan and 
did not study direct or cumulative Project impacts on Joshua Tree National Park as a 
Class I Area Designation. 

® The Project's cumulative impacts fail to analyze growth induced impacts to South 
Orange County which will occur as a direct result of expanded water availability, not 
do they adequately evaluate impacts to San Bernardino County related to loss of water 
resources which would otherwise be available for local projects, such as solar energy 
and Marine Corps base-expansion projects. 

Because its foundations are significantly flawed, the DEIR must be recirculated to fully and 
reliably analyze project impacts. The following sections detail observations and comments 
generated through Shaw's review of the DEIR and supporting documents. 
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HYDROLOGIC ANALYSIS IMPACT ANALYSIS COMMENTS 

Multiple registered professionals from Shaw reviewed portions of the DEIR and supporting 
documents related to hydrology. Shaw groundwater professionals included Dan Wynne, PG, 
PH, CHG; Julian Isham, PG, PH, CHG; and Gary Gaillot, PG, CGWP. Shaw staff credentials 
are summarized in Attachment 1. 

The Project's hydrologic evaluation does not meet CEQA standards requiring adequate 
investigation to allow a full consideration of environmental impacts in accordance with CEQA 
standards (Title 14 § 15125). Our review found the DEIR did not adequately study the entire 
Project-impact area, specifically the Bristol and Cadiz Playas, and deep geology upon which key 
hydrologic assumptions rest. As a result, the DEIR's model is insufficient to predict the full 
magnitude of Phase I impacts on significance criteria, including saline intrusion, land subsidence 
and water depletion. 

Additionally, Shaw found hydrologic elements of the Project's Groundwater Management, 
Monitoring, and Mitigation Plan (GA/WIMP) to be based on unconfirmed relationships and 
unreliable modeling. Our review concludes that the GIVWIMP does not provide adequate 
protections to San Bernardino County groundwater aquifers to saline contamination and long-
term depletion. In addition, the long tenii lowering of the water table in the aquifers could lead 
to irreversible land subsidence that could alter the surface water runoff patterns. We find the 
GMA/IMP is, therefore, inconsistent with the San Bernardino County Desert Groundwater, and 
County guidelines Ordinance (San Bernardino Co. Article 5 § 33.06552(b)(1). 

The following sections detail our observations and conclusions. 

-01: The Project area was not adequately investigated and the lack of data prohibit 
consideration of significant effects of the Project in their full environmental context in 
accordance with CEQA requirements of Title 14 § 15125. 

CEQA requires planners to demonstrate that the significant environmental impacts of the 
proposed project were adequately investigated and discussed so that the significant effects of the 
project may be considered in the full environmental context. This DEIR hydrologic analysis 
fails to reach this standard. 

Shaw's review found that DEIR contributors failed to utilize available infatuation that could 
have been used to improve model calibration and reliability. Specifically, DEIR planners did not 
contact representatives from either TETRA or TETRA' s long-time geologic consultant 
GSi/water, Inc. (personal communication, March 9, 2012) to identify relevant data applicable to 
the Cadiz and Bristol Playas. Impacts to the proposed groundwater extraction are expected in the 
areas and an EIR that does not attempt to review available information for likely impact areas is 
not consistent with CEQA. 
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GSi/water (GSi) has worked at both dry lakes since approximately 1961 and its Fenner-area 
projects have included subsurface investigations for TETRA since the mid-1990s, Cargill and the 
Leslie Salt Company prior to the 1990s, a large mid-1990's "rail to landfill" project (Rail-Cycle, 
LLP), and Southern California Edison. It is apparent that sources of readily available data that 
would have contributed towards constructing a reliable model were not pursued. Available data 
that should have been considered include: 

• A 1999 report by GSi 1  that documented a static, average depth to water less than 
25 feet in approximately 20 brine field pits at the TETRA salt mining facility on 
Bristol Playa. Instead of using this information, the DEIR estimated depth to water 
near the Bristol Playa at 35 feet from a low-resolution Google Earth image (DEIR 
Appendix F4, Figure 6). 

• A 1972 report by GSi 2  that could have provided refined information for a dozen or 
more "cells" (building blocks of the groundwater model) of model Layer 1. This 
report describes multiple geophysical methods used to identify lithologic and brine 
conditions over traverses that were approximately six "cell models" in length. The 
GSi report contains information that could have been used to assign values of 
hydraulic conductivity (K) to model Layer 1, and assign salinity values for use in the 
special model applied to predict the migration of salinity at the playas due to the 
Project. 

• The northernmost Cadiz Dry Lake salt mine has 7 water wells (e-mail, Pond Site Well 
Maps, March 6, 2012, from David Morrow [TETRA] to Daniel Wynne [Shaw]) and 
that each of the three mines further south along the playa also have several wells. 
Together these wells provide to TETRA an abundance of depth to water information 
that could have been used to accurately calibrate the Project groundwater model — or 
to provide accurate depths to water. This was not done and the groundwater model did 
not include this critical area in its domain, as it stopped short, approximately 1 mile 
away. 

• The northernmost Cadiz Dry Lake salt plant has three wells with late 2011 static (non-
pumping) water level of 10 feet (email, Well Data From Cadiz Play Field 
Reconnaissance, attached to Ground Water Recharge Sources for Bristol and Cadiz 
Playas, Third Draft, GSi/water, February 10, 2012; Well Completion Reports 
No. e0144738 and e0144739, State of California Department of Water Resources, 
January 2012). It has a nearby well with water at ground surface according to TETRA 
Technologies supervisor Mr. David Morrow (personal communication, David Morrow 
to Daniel Wynne, March 5, 2012). This critical information was not utilized. 

• Mine Reclamation Plans (for the operations at both lakes) submitted to San 
Bernardino County in 2000 in accordance with state law cited in Section 4.11 of the 

1  Review of Brine Pit Extraction Practices and Exploration for Calcium Chloride Brine at Bristol Thy Lake, 
November 1999, GSi/water. 
2  Exploration for Brine at Saltus, Bristol Basin, California, April 1972, Geothermal Systems, Inc. (predecessor of 
GSi). 
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DEIR. The reclamation plans contain large detailed drawings, land surveyors 
notations, and other information that were ignored. 

The attached Plate 1: Location of Various Exploration Boreholes, Coreholes, Wells, and 
Production Pits at Bristol Dry Lake, California (GSi/Water, 1999 3) depicts the abundance of 
geologic data available to Geoscience that was not included in their model. The DEIR 
groundwater model extends across the Bristol Dry Lake and generally relies on unconfirmed 
assumptions to predict impacts to businesses, mineral resources, brine migration, and settlement 
over approximately 100 year. Shaw concludes that limited data has been used during the Playa-
area analysis and we find the efforts inconsistent with CEQA Guidelines. Data available from 
GSi should be used to calibrate key model-Layer 1 parameters including depth to water, 
hydraulic conductivity, transmissivity, and storativity to allow for full consideration of 
significant Project effects in their full environmental context. 

Despite the wealth of site specific data available to DEIR preparers, review of Geoscience's 
model indicates they relied on limited data in the vicinity of Bristol and Cadiz Playas (see DEIR 
Appendix H4, Figures 20 and 24). One clear result of DEIR planners in not considering available 
historic data for Bristol and Cadiz Playas is their gross miss-estimation of the abundance of clay 
at the southern edge of the model area. Indeed, available 2011 well logs filed with the state 
Department of Water Resources identify approximately 150 feet of clay in the upper 220 feet of 
model Layer 1 at the north end of the Cadiz playa (Well Completion Report No. e0144739, State 
of California, January 2012; Well Completion Report No. e0144738, State of California, 
January 2012). However, the DEIR model assumed only three (3) feet of clay in this area (DEIR 
Appendix H5, Figure 20). It is unknown the degree to which Geoscience's reliance on 
assumptions throughout its model may have led to similar incorrect mode inputs with 
unpredictable results. In this case, however, the lapse in conformity with CEQA appears 
particularly significant because the data is readily available. 

Shaw's review concludes that available data used by Project planners is insufficient to predict 
impacts extending 100 years into the future. We found that key parameters of the groundwater 
model, upon which much of the hydrologic analysis is based, are estimated or are based on "best 
fit" responses from non-unique models. Critical model input parameters that have not been 
established include: 

Effective Porosity Storativity: Modelers estimated storativity initially based on 
character of the aquifer materials and adjusted it during calibration. No aquifer 
specific values are presented and compared to the model results. 

3  GSi/water Inc., 1999. Review of Brine Pit Extraction Practices and Exploration for Calcium Chloride Brine at 
Bristol Thy Lake, November 24. 
4  Geoscience, 2011. Cadiz Groundwater Modeling and Impact Analysis. September 1. Figures 20 and 24. 
5  Geoscience, 2011. Cadiz Groundwater Modeling and Impact Analysis. September 1. Figure 20. 
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• Vertical Leakance between Model Layers: Leakance rates between layers were 
based on model calibration. There are no measured values. 

• Groundwater Elevations: Groundwater elevations used in the model were calibrated 
against water levels measured in 1964 (DEIR Appendix H 6, page7). Elevations were 
adjusted through steady state model calibration under the three model recharge rates; 
then applied to the three transient models. 

• Dispersivity: Modelers assumed dispersivity values for each of the models. 

• Evapotranspiration: The evapotranspiration surface was based on surface elevations 
taken from a topographic map, and the evapotranspiration extinction depth was 
assumed to be 15 feet below ground surface. The evapotranspiration rate for the dry 
lakes was determined by the model during calibration. 

The models also contain these limitations which are all related to a fundamental lack of data and 
limited investigation: 

• Geoscience has ignored the highly faulted conditions of the Fenner Valley and Fenner 
Gap aquifer system. Geoscience should demonstrate that the faults do not create 
barriers to groundwater flow or high permeability conduits that should be included in 
the model. 

• Geoscience has not presented a water budget for the calibrated (best fit to known site 
conditions) current condition model showing water inputs to and outputs from the 
model with comparisons to known values. Geoscience should prepare this water 
budget to include recharge, evapotranspiration, current pumping rates, fluxes across 
model boundaries and across model layers. These modeled values should be 
compared to known or calculated values to evaluate the reasonableness of the model to 
represent the aquifer system and use as a predictive tool (Reilly and Harbaugh, 2004 7). 

• Geoscience has not presented calculated groundwater velocities throughout the model 
domain, especially in the Cadiz Playa area where groundwater pumping test data are 
available. The model-generated groundwater velocities should be compared against 
calculated values using measured hydraulic gradients, porosity, and hydraulic 
conductivities to further evaluate the accuracy of the model. 

• Geoscience has not verified the accuracy of the calibrated (i.e. "best fit" to known site 
conditions) model under long term pumping conditions. In order to verify the degree 
of confidence in the model and model predictions, the calibrated model should be used 
to simulate a different set of aquifer stresses for which field measurements have been 
made. Long tem' aquifer pumping test data (measured groundwater drawdown in 
multiple observation wells and test well pumping rates) should be simulated to test the 

6  Geoscience, 2011. Cadiz Groundwater Modeling and Impact Analysis. September 1. Page 7. 
7 Reilly, T.E., and Harbaugh, A.W., 2004, "Guidelines for evaluating ground-water flow models:" U.S. Geological Survey 
Scientific Investigations Report 2004-5038, pg. 30 
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model accuracy in reproducing a known aquifer response (groundwater velocities, 
drawdown and impacts of boundaries) to pumping. 

Shaw's review concluded the Geoscience groundwater model is not unique to the Project area's 
hydrologic system and the DEIR does not provide evidence supporting key elements of the 
model's construction. Furthermore, as discussed in greater detail below, we conclude the 
Geoscience 2011 model is not suitable for predictions of future impacts from large-scale 
groundwater pumping. Unreliability of the model stems directly from a lack of reliable data 
which should have been collected throughout the entire Project Area. 

It is clear from our review that insufficient data was collected by Cadiz to adequately analyze the 
environmental setting. Two significant environmental impacts which are not reliably or 
adequately analyzed by the DEIR are saline intrusion and groundwater depletion, as discussed 
below. This failure by the DEIR prohibits an adequate analysis of significance criteria described 
in Appendix G of the CEQA Guidelines. 

Aquifer salinity levels, described by total dissolved solids (TDS) concentrations, throughout the 
modeled area are based on extrapolations of available TDS data which are limited and generally 
located near the town of Cadiz. The location of saline water/freshwater interface is based on 
groundwater and solute transport model predictions which have not been determined or 
confirmed with field measurements. Predictions of the movement of the saline water/freshwater 
interface rely on an accurate groundwater flow model which should be rigorously questioned 
based on its reliance on generalized assumptions over broad Project areas. 

For instance, Layer 1 of the model casts the Bristol Playa as a relatively homogenous area. On 
the contrary, information available from GSi indicates the Playa environment is highly complex. 
The true complexity of the hydrology represented by Layer 1 is evident in comparison of the 
lithologies and well yields (gallons per minute of water) from four test wells installed in 
September 1980 a few miles northeast of Bristol Dry Lake, and within the groundwater model 
area (GSi, 1980 8). GSi Geothermal Surveys, a predecessor to GSi/water, installed four test 
borings spread over an area approximately 7000 feet x 2000 feet (e.g., an area encompassing 
nearly 40 cells of the groundwater model). Boring depths were very close to 300 feet, e.g. 
approximately the assumed thickness of model Layer 1. Testing of the four wells found 
variation in water production from 8 to 293 gallons per minute, and lithologic evaluation found 
clay content to vary from less than 50 percent to over 90 percent (as shown in Attachment 3 
which includes Table 1 and Figure 1, Summary and Locations of Testhole Results (GSi, 1980). 

The groundwater model parameters for hydraulic conductivity and for clay thickness within 
Layer 1 should have been customized using data from the four 1980 GSi test wells. Because 
each well is located in a different cell of the groundwater model and there are additional cells 

8  GSi Geothermal Surveys, Inc, 1980. Exploratory Drilling for Calcium Chloride Brine near Amboy, California. 
October 8. 
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between the well-occupied cells, kriging or a variety of statistical methods could have been used 
to populate cells of model Layer 1 in this region. 

As a result of the model's reliance on untested assumptions of "predictable" aquifer response, 
there is no adequate, reliable discussion of potential TDS impacts to San Bernardino County 
resources. The discussion set forth on page 11 of DEIR Appendix H (Geoscience, 2011 9), which 
suggests violations of TDS water quality standards are limited, is not an adequate evaluation of 
project impacts because: 

1. Saline migration is based on unreliable modeling. 

2. The model does not analyze the extent of impacts related to the California Code of 
Regulations, Title 22, Chapter 15 recommended maximum of 500 milligrams per Liter 
TDS. Instead, the study concentrates on impacts from 1,000 mg/L TDS. 

The DEIR's discussion suggests that saline intrusion impacts will be limited under each of the 
recharge rates modeled for the Project. However, these predictions are unreliable, as noted 
above, and the discussion does not genuinely characterize the degradation which may be 
associated with saline intrusion. As suggested by Dr. Bredehoeft during his review of the 
previous Cadiz pumping project (Bredehoeft, 2001 10): 

I ran a groundwater transport model to simulate the movement of the brine 
beneath Bristol Lake... the dissolved solids start to increase slightly in year 30. By 
year 45 it increases to 1,000 milligrams per liter (mg/l); by year 50 the 
concentration is 1,300 mg/l. This water is still useable; but again this is only the 
beginning. The concentration increases to more than 7,500 mg/l by 100 years, 
and it is still increasing again the project was halted 50 years earlier. 

The point shown especially by the brine movement is that we would have to halt 
the pumping of native groundwater very early on in order for there not to be a 
significant degradation in water quality at this location. I selected only one 
location to make my point, but this is not an isolated location; the degradation in 
water quality between Bristol Lake and the project will be widespread and 
continuing out to at least 100 years. The groundwater flow into the cone of 
depression will still be significant at 100 years. The groundwater flow from the 
region of Bristol Lake will bring with it brine from beneath the lake. The outward 
flow of brine will render the groundwater unusable without costly treatment. The 
modeling suggests an area more than 10 square miles will be impacted. 

9  Geoscience, 2011. Cadiz Groundwater Modeling and Impact Analysis. September 1. Page 11 
1°  Bredehoeft, John. 2001. Revised Comments — Cadiz Groundwater Storage Project, Cadiz and Fenner Valleys, 
San Bernardino County, California. August. 
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Review of the current Project DEIR indicates the issue of increasing TDS concentrations 
following "project completion" has not been resolved in the decade since Dr. Bredehoeft noted 
his observations. As set forth in Figure 75 of DEIR Appendix H (Geoscience, 2011 11). 

Shaw also concludes that the amount of water downgradient of the wells has been quantified 
based on inadequate model input data, as discussed above. Therefore the "temporary surplus" 
has not been adequately defined" and the Project analysis does not adequately discuss risks 
associated with overdraft. The DEIR suggests they understand the volume of "temporary 
surplus" waters south of the Fenner Gap and provide a range of between 4 and 10 million acre 
feet for the freshwater zone south of the Fenner Gap in the Orange Blossom Wash and the 
northern portion of the Bristol Watershed (DEIR page 4.9-32). Aside from being an extremely 
wide range, the values provided are based on unreliable modeling. DEIR planners have not 
adequately estimated the volume of the "temporary surplus" they assert they are conserving, and 
therefore risk "overdraft" as defined in the City of Los Angeles v City of San Fernando opinion. 

-02: The Project's GMNIMP is based on unconfirmed relationships and unreliable 
modeling and is therefore inconsistent with the San Bernardino County Desert 
Groundwater Ordinance and County guidelines. 

As introduced in comment HYD-01 and as discussed in further detail below, Shaw found the 
hydrologic model has numerous shortcomings. Comment HYD-02 asserts that, while the purpose 
of the Project's GMMMP is to satisfy San Bernardino County requirements for a plan that will 
protect their desert groundwaters, the GIVLMIVIP's action criteria and decision processes are based 
on modeled relationships which were assumed during model construction and which have not 
been confirmed. Because poorly-modeled impacts and assumed relationships form the 
foundation of the GMIAMP, we assert strongly that it cannot be protective of San Bernardino 
County Desert Groundwater Aquifers or compliant with County guidelines. 

A necessary background to Shaw HYD-02 comment is a more developed discussion Shaw's 
conclusions regarding the 2011 Geoscience model. As discussed above, we found the model to 
be based on inadequate data. More importantly, perhaps, our review concluded the model 
contains several key flaws in its construction. In summary, we found that Geoscience did not 
prepare one model for the project with three recharge scenarios (DEIR12, page 4.9-46). Instead, 
Geoscience calibrated six different models which included three steady-state models for three 
groundwater recharge values and three transient models for three different groundwater recharge 
values. Geoscience performed 100 year projections of groundwater pumping impacts using the 
three distinct transient groundwater models for these three different recharge values. It is clear 
from our review that each of the three models are distinctly different, with different hydraulic 
conductivities and other key parameters for the same subsurface strata. 

11  Geoscience, 2011. Cadiz Groundwater Modeling and Impact Analysis. September 1. Figure 75 
12  ESA, 2011. Draft Environmental Impact Report, Cadiz Groundwater Conservation and Storage Project. 
December. 
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An example of distinct variances between the models is set forth in a table on page 33 of DEIR 
Appendix H (Geoscience, 201113). Their report describes that hydraulic conductivity values 
were estimated based on pumping test data and "were then modified within pre-established upper 
and lower bounds during model calibration in order to match the observed groundwater levels in 
the model area."14 

To paraphrase, Geoscience states that when they reduced recharge in their three model scenarios, 
they reduced hydraulic conductivity values to calibrate against the observed water levels. This 
approach to model calibration is not correct (ASTM 1996 15, and Reilly and Harbaugh, 2004 16) 
and assumes that hydraulic conductivity values are dependent variables for the aquifer system. 
On the contrary, hydraulic conductivity (HC) is a fundamental property of the aquifer and does 
not vary as a result of changes in recharge rates. 

Geoscience's use of three different hydraulic conductivities to model project impacts begs the 
question — which HC is most accurate? Furthermore, Shaw questions which of the distinct 
models is correct. Because they vary considerable in their internal constructions, they cannot all 
provide an accurate and reliable model of the Project Area and potential impacts extending over 
100 years. . This is crucial flaw in a basic understanding of the hydrogeologic principles that 
govern groundwater flow. 

Proper modeling procedures would have been to calibrate the groundwater computer model for 
the best fit to known aquifer parameters such as: groundwater recharge, groundwater discharge, 
measured hydraulic conductivities, and measured storage coefficients, then test the model 
reliability under different hydrologic conditions (e.g., higher and lower recharge and discharge 
values and under stress (pumping) conditions). The number of distinct hydrologic conditions 
that a calibrated model is capable of representing is an important measure of the performance of 
a model. By using site-specific data to identify different hydrologic parameters the uniqueness 
of the model is addressed because the range of acceptable model input parameters becomes much 
more limited (ASTM 199317, ASTM 199618). Not fixing one or the other hydraulic property 
independently may result in the non-uniqueness of the model results (Reilly and Harbaugh, 
200419) where it is possible to achieve the same degree of correspondence between simulated 

13  Geoscience, 2011. Cadiz Groundwater Modeling and Impact Analysis. September 1. Page 33 
14  Geoscience, 2011. Cadiz Groundwater Modeling and Impact Analysis. September 1. Page 32 
15  ASTM Standard D5981, 1996 (2008), Standard Guide for Calibrating a Groundwater Flow Model Application, 
ASTM International, West Conshohocken, PA, 2008, www.astrri.org .  
16  Reilly, T.E., and Harbaugh, A.W., 2004, Guidelines for evaluating ground-water flow models: U.S. Geological 
Survey Scientific Investigations Report 2004-5038 
17  ASTM Standard D5490, 1993 (2008), Standard Guide for Comparing Groundwater Flow Model Simulations to 
Site-Specific Information, ASTM International, West Conshohocken, PA, 2008, www.astrn.ora,. 
18  ASTM Standard D5981, 1996 (2008), Standard Guide for Calibrating a Groundwater Flow Model Application, 
ASTM International, West Conshohocken, PA, 2008, www.astm.org.  
19  Reilly, T.E., and Harbaugh, A.W., 2004, Guidelines for evaluating ground-water flow models: U.S. Geological 
Survey Scientific Investigations Report 2004-5038. 
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and measured calibration targets using different model input parameters, as has occurred with the 
2011 Geoscience models. 

The above-discussion of Shaw's comments on the Project's groundwater model are offered as a 
prelude to our criticism of the Project GMMMP (DEIR, Appendix B 20). As stated in the 
GNIMIVIP "This Management Plan is designed to prevent adverse Project impacts traditionally 
associated with groundwater pumping by collecting data and determining if observed changes in 
groundwater levels, groundwater quality, and land subsidence are consistent with projected 
changes from groundwater modeling as described in this Management Plan."21 However, when 
the GMMMP describes the "projected changes from groundwater modeling" it is unclear to 
which model it will rely on. The GMMMP does not state whether it will respond to the more 
conservative impacts associated with the Project Scenario model, or the more deleterious impacts 
associated with Sensitivity Scenario 2. As is noted above, each of the three Scenarios are 
portrayed by Project Planners as being equally valid and predictive. 

The GMMMP 's attachment to modeled-predictions of groundwater impacts is key to our 
concerns noted in comment HYD-02. Because the groundwater models are not unique, and not 
adequate predictors of Project impacts, we gain no confidence from our review of the GMMMP 
that impacts to TETRA and San Bernardino County desert groundwaters will be adequately 
monitored or responded to. Shaw approves of the multiple suggestions within the GMMMP that 
the model will be "further refined based upon a thorough analysis of the available hydrogeologic 
data for the modeled area as additional infotination is collected from installation of the 
monitoring wells and extraction wells, and as monitoring data are compiled during the operations 
stage." 22  However, San Bernardino County should recognize before they approve the GIVIMMT 
that there is no explicit criteria or procedures set forth in the GMMMP to require model updates. 

The inadequacies of the groundwater model to predict Project impacts are exacerbated by the 
flexibility provided to the Fenner Valley Mutual Water Company (FVMWC) in deciding when 
and if an impact is attributable to the Project, despite its consistency with "the model." We 
believe it is highly inconsistent with the Plan's intent to provide the FVMWC, an unregulated 
company whose shareholders will include Project Participants and Cadiz Inc.23 with primary 
decision making-authority over impacts which directly threaten TETRA, San Bernardino County 
resources, citizens, and investors. It is noted that while the GMMMP suggests that SMWD will 
retain overall permitting authority, and technical guidance will be provided by the Project's 
Technical Review Panel (TRP), it is clear from our review that "FVMWC will assess whether 

20Cadiz Inc., 2011. Groundwater Management, Monitoring, and Mitigation Plan for the Cadiz Groundwater 
Conservation, Recovery and Storage Project, November 29. 
21  Cadiz Inc., 2011. Groundwater Management, Monitoring, and Mitigation Plan for the Cadiz Groundwater 
Conservation, Recovery and Storage Project, November 29. Page 2. 
22  Cadiz Inc., 2011. Groundwater Management, Monitoring, and Mitigation Plan for the Cadiz Groundwater 
Conservation, Recovery and Storage Project, November 29. Page 38. 
23  ESA, 2011. Draft Environmental Impact Report, Cadiz Groundwater Conservation and Storage Project. 
December, page 3 -5 
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the triggering of any action criteria is attributable to Project operations."24 Furthermore, the 
TRP is required to respond in writing only if "FVMWC determines that the measured change is a 
precursor or predictor of a potential adverse impact to a critical resource."25 Given their 
investment in the Project, FVMWD will have a clear conflict of interest with regards to the 
maintenance of profit-generating water extractions and transfers. 

Our review concludes that the general framework of the GMMMP is inconsistent with the San 
Bernardino County Desert Groundwater Ordinance and County guidelines. However, this matter 
is compounded by the poorly designed monitoring measures which are technically flawed. 

For instance, the GMMMP proposes to use water elevation declines observed in the Danby well 
to assess impacts to the Bristo and Cadiz Playa operations of TETRA (GMMMP, Section 6.226). 
A Shaw registered hydrologist reviewed the Plan and concluded the Action Criteria in Section 
6.2 is inappropriate because the features to be safeguarded — water levels in the wells used at the 
dry lakes — are a half-dozen miles downgradient of the Fenner Gap, the Project's well-pumping 
area, while the action criteria well. (Danby well, near the Clipper Mountains) is many miles 
upgradient of the (Project's well-pumping area) Fenner Gap. Our review found that the location 
of the test and criteria wells in relation to the extraction wells was highly flawed in that it is 
generally wrong to use water levels from one side of a large area of drawdown, in order to 
evaluate effects on the other side of the same area of drawdown. The inappropriateness of the 
proposal is exacerbated because the dry lakes and the Danby-Clipper Mountain area are on 
opposite sides of a bedrock-defined gap in otherwise very broad alluvial aquifers, that pinches 
and complicates groundwater flow. 

Shaw's hydrogeologist also found issue with proposed monitoring of saline intrusion as 
described in GMMMP Section 6.4. The Plan states a network of "cluster type" observation wells 
will be established between the Project wellfield and the margins of Bristol and Cadiz Dry 
Lakes27. Groundwater TDS concentrations in the well clusters will then be regularly monitored. 

Shaw concludes there are fundamental flaws with this proposal. We believe a single tightly-
spaced group of wells will not suffice to monitor the saline front near the Cadiz dry lake, nor will 
three groups of such wells likely suffice near the Bristol dry lake. The saline/freshwater interface 
is neither a sharp break, nor vertical. It is a diffuse zone that varies by depth, and will migrate 
both seasonally and in response to pumping at the Project operations and possibly at the dry 

24  Cadiz Inc., 2011. Groundwater Management, Monitoring, and Mitigation Plan for the Cadiz Groundwater 
Conservation, Recovery and Storage Project, November 29. Page 80 
25  Cadiz Inc., 2011. Groundwater Management, Monitoring, and Mitigation Plan for the Cadiz Groundwater 
Conservation, Recovery and Storage Project, November 29. Page 80 
26  Cadiz Inc., 2011. Groundwater Management, Monitoring, and Mitigation Plan for the Cadiz Groundwater 
Conservation, Recovery and Storage Project, November 29. Page 81 
27  Cadiz Inc., 2011. Groundwater Management, Monitoring, and Mitigation Plan for the Cadiz Groundwater 
Conservation, Recovery and Storage Project, November 29. Page 85 
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lakes. Because it is a complex feature, it must be monitored over time in three dimensions: with 
depth, up and downgradient, and across-gradient. 

Placing the wells for monitoring the saline/freshwater interface based on "the modeled locations" 
is not recommended. The location of the saline/freshwater interface should be confirmed by 
drilling, and a multiwell monitoring network established after that. We recommend that a 
multiport well system (such as the Westbay ®  system used by the Orange County Water District) 
be used, and that five wells be placed between each of the two dry lakes and the Fenner Gap 
wellfield. Placement of the wells should be iterative, based on results of the first ones drilled and 
sampled in each dry lake basin. 

Comments provided by Dr. John Bredehoeft to the Cadiz Project's first attempt (Bredehoeft, 
200128) reaffirm Shaw's conclusions regarding the inadequacy of the proposed GIVIMMID. He 
explained his concerns in his conclusions as follows: 

Water table groundwater systems respond slowly to perturbations. Impacts occur 
at long times into the future. This poses a challenge for monitoring and control. 
The delayed reaction of the groundwater system combined with the fact that the 
subtle indications of overdraft tend to be masked or easily confused with 
fluctuations due to other causes will profoundly undermine the early warning 
system that has been proposed. The weight of evidence indicates that the 
recharge to the Cadiz/Fenner for the project. Furthermore, trigger levels of what 
constitutes an early warning sign of adverse consequences have not been 
specified. One is left with only verbal assurances that careful monitoring will 
inform the project staff when bad consequences are anticipated. What triggers a 
response and what the response will be is left unspecified. 

Furthermore, he cautioned: 

Models are useful tools in the monitoring. They can be used to assess long-term 
impacts. However, future predictions made using models carry a degree of 
uncertainty inherent in the analysis. Given 1) the fact that a model analysis 
indicates an unwanted future adverse impact, and 2) the uncertainty inherent in 
the analysis, the question arises will such an analysis be sufficiently persuasive 
to modify or halt the mining of native groundwater—especially given the 
project investment? 

AIR QUALITY IMPACT ANALYSIS COMMENTS 

Shaw professionals Arjit Pakrasi and Marissa Spata reviewed the air quality impact discussion 
set forth in the DEIR and found the study omitted several analyses which are critical to a full 
analysis of air impacts and consistency with attainment plans. 

28  Bredehoeft, John. 2001. Revised Comments - Cadiz Groundwater Storage Project, Cadiz and Fenner Valleys, San 
Bernardino County, California. August. 
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AQ-1 – The EIR must adequately asses the significant and unavoidable air quality impacts 
the Project activities will have on the regional environmental setting of the Mojave Desert 
Air Basin. 

The DEIR asserts that the despite mitigation efforts, the Project will generate significant and 
unavoidable increase of NOx emissions during construction (p. 4.3-25). This assessment, among 
the data produced in Appendix E3 (Emissions Worksheet), is based upon anticipated emissions 
criteria generated by the emissions modeling system, URBEMIS 2007. It is unclear—however 
anticipated to be unlikely due to limitations of the modeling system—whether the URBEMIS 
data presented in the DEIR includes both short-term and long-term significant air quality impacts 
for both the immediate Project location, as well as, the regional environmental setting. Figure 1-4 
(Geographic Context of Project Assessment) on page 1-12 of the DEIR illustrates that the extent 
of regional environmental impact analysis will include the "Local Resource Assessment 
(Groundwater Basin, Air Bain, etc)" and "Regional Cumulative Assessment." These identified 
assessment areas encompass the Mojave Desert Air Basin (MDAB), a portion of the South Coast 
Air Basin (SCAB), and all federally protected lands within Joshua Tree National Park and 
Mojave National Preserve. 

Despite the abovementioned extent of regional impact analysis, the DEIR fails to adequately 
assess how the Project's activities (both construction and operational, and cumulative) will have 
a significant and potentially unavoidable increase on regional NOx and PMio emissions within 
the MDAB. Furthennore, the EIR should assess how Project activities will consequently have a 
potentially significant effect on increased NOx emissions on the SCAB. These secondary effects 
are of concern due to estimated vehicle trip generation during construction. Pursuant to 
§15126.2 (a) of the CEQA Guidelines: 

Direct and indirect significant effects of the project on the environment shall be 
clearly identified and described, giving due consideration to both the short-term 
and long-term effects. The discussion should include relevant specifics of the 
area, the resources involved, physical changes, alterations to ecological 
systems,...health and safety problems caused by the physical changes, and other 
aspects of the resource base such as water, historical resources, scenic quality, 
and public services. 

In order to more adequately assess the significant air quality impacts associated with the 
Project's environmental setting in the MDAB and adjacent sensitive regions, the fmal EIR 
should generate a second data set of projected emissions using the California Emissions 
Estimator Model (CalEEMod). CalEEMod–developed by ENVIRON in collaboration with the 
South Coast Air Quality Management District (SCAQMD)–is a land use emissions computer 
model that is designed to provide a uniform platform that quantifies potential air pollutant and 
greenhouse gas (GHG) emissions associated with both construction and operational phases of 
land use projects. CalEEMod quantifies direct emissions from construction and operation 
(including vehicle use), as well as indirect emissions, such as GHG emissions. The model also 
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identifies mitigation measures to reduce criteria pollutant and GHG emissions along with 
calculating the benefits achieved from measures chosen by the user. According to the South 
Coast Air Quality Management District, while both URBEMIS and Ca1EEMod modeling 
systems for CEQA document emissions estimate analysis, the primary advantages of Ca1EEMod 
are the following features and functions: 

• CalEEMod calculates indirect criteria pollutant and GHG emissions from processes 
"downstream" of the project under evaluation such as GHG emissions from energy 
use, solid waste disposal, vegetation planting and/or removal, and water use. 

• In addition to quantifying CO2 emissions, Ca1REMod includes two additional 
combustion GHG pollutants: methane and nitrous oxides. 

• CalEEMod includes the usage of consumer products at non-residential facilities. 

® Ca1EEMod modifies methods for calculating fugitive dust from grading and site 
preparation. 

• CalEEMod provides ability to insert spreadsheet for large projects (e.g., EMFAC2007, 
construction equipment list). 

• CalEEMod allows for the user to select different vehicle classes for construction 
worker, vendor, and hauling trips. 

® CalEEMod uses CARB's BURDEN model (a component of the EMFAC model) 
emission factors to provide more accurate characteristics (fleet mix, vehicle miles 
traveled, etc.) of the affected area. 

® CalEEMod uses weighted average trip rates to reflect accurate vehicle activity from a 
specific land use type.' 

At this time it is our conclusion that the DEIR's air quality data is deficient does not satisfy the 
level of impact analysis required by CEQA. The application of Ca1EEMod will allow the final 
EIR to address these deficiencies and illustrate the Project's short-term and long-term significant 
air quality impacts imposed on the MDAB and indirectly to adjacent sensitive populations 
previously mentioned. 

AQ-2 — The EIR must analyze how Air Quality impacts from Project construction and 
operations will be mitigated to a less than significant effect on Joshua Tree National Park 
as a Class I designated National Park. 

Within the 2008 MDAQMD' s Ozone Attainment Plan, the California Air Resources Board 
(CARB) identifies the Village of Joshua Tree as the site within the Mojave Desert Air Basin 
(MDAB) with the highest ozone concentration for an 8-hour period. The Village of Joshua Tree 
is approximately 40 miles south of the proposed Project area and downwind of all Project 
construction and operation activities described in the DEIR. The close proximity of Joshua Tree 

29  South Coast Air Quality Management District, bttp://www.aqmd.govicaleemod/ 
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to the Project, and it's presently fragile environmental setting with respect to ozone pollution, 
should be given close consideration as an sensitive population within the Project setting with 
regard to air quality impacts. 

Narrowly adjacent to the Village of Joshua Tree is an area of even greater sensitivity to air 
pollution, Joshua Tree National Park (JTNP). JTNP spans across approximately 492,690 acres of 
San Bernardino and Riverside Counties and currently holds a Federal Clean Air Act Class I 
designation which classifies it as a national park with a high susceptibility to severe air pollution 
degradation. Similar to the Village of Joshua Tree, the Project location is upwind and 
approximately 40 miles north of JTNP. The DEIR fails to analyze the exposure sensitive 
receptors such as JTNP the Village of Joshua Tree to substantial pollutant concentrations. 

At this juncture, the present air quality analysis is deficient with respect to the evaluation of 
sensitive receptors. The final EIR needs to quantify and model all potential ozone and PMio 
impacts from Project construction and operations on the sensitive populations of the Village of 
Joshua Tree and JTNP. Furthefinore, the analysis must assess the impacts of increased NOx 
emissions on a Class I area coupled with establishing mitigation measures to avoid any potential 
visibility degradation. An adequate examination of potentially significant impacts would be to 
conduct a Class I area analysis on the JTNP using the EPA- recommended long range transport 
model CALPUFF. Contingent upon this data, the Project cannot accurately assess the present 
and future air quality of adjacent sensitive receptors. 

AQ-3 — The Air Quality Impact analysis must discuss the inconsistencies between Project 
activities and the II AQIV1D's Ozone and PMio Federally-adopted Attainment Plans. The 
DEIR omitted air quality impact analysis with regards to the Federal 8-Hour Ozone 
Attainment Plan (Western Mojave Desert Non-attainment Area), adopted June 9, 2008. 

Pursuant to § 15125(d) of the CEQA Guidelines: 

The EIR shall discuss any inconsistencies between the proposed project and 
applicable general plans, specific plans, and regional plans. Such regional plans 
include, but are not limited to, the applicable air quality attainment or 
maintenance plan or. State Implementation Plan... [and] plans for the reduction 
of greenhouse gas emissions ... 

Further, subsection (e) states: 

Where a proposed project is compared with an adopted plan, the analysis shall 
examine the existing physical conditions at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental 
analysis is commenced as well as the potential future conditions discussed in the 
plan. 
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The Mojave Desert Air Quality Management District (MDAQMD) currently holds a Severe-17 
non-attainment classification for eight-hour ozone and non-attainment for PMio. In accordance 
with the Federal Clean Air Act §§110, 172, 174, and 182; 42 USC §§ 7410, 7502, 7504, and 
7511a, the MDAQMD adopted the following attainment plans: 

® Federal 8-Hour Ozone Attainment Plan (Western Mojave Desert Non-attainment 
Area), adopted June 9, 2008 

® MDAQMD 2004 Ozone Attainment Plan (State and Federal), adopted April 26, 2004 

• Final Mojave Desert Planning Area Federal Particulate Matter (PM10) Attainment 
Plan, adopted July 31, 1995. 

The DEIR erroneously states that the applicable MDAQMD ozone attainment plan to the Project 
area is the 2004 Ozone Attainment Plan, omitting the applicability of the 2008 Ozone Attainment 
Plan. Pursuant to CEQA Guidelines § 15125(d), the final EIR air quality impact analysis must 
disclose the inconsistencies between the Project's proposed increase in ozone and PMio 
emissions within the confines of the MDAQMD 's non-attainment control strategies, and based 
upon the most current information available as of the Notice of Preparation date. It is necessary 
that the final EIR reevaluate the Project location's non-attainment status' by including specific 
discussion of the following: (1) Is it acceptable for the Project violate USEPA standards set forth 
in the attainment plans, and (2) to what extent will the Project prolong the adopted ozone 
attainment date set for June 15, 2021? 

After a thorough examination of the DEIR's Air Quality section, it is concluded that the 
consideration of feasible mitigation measures with regard to non-attainment areas is superficial. 
A proper evaluation of the MDAQMD's non-attainment constraints with regard to Project's 
excessive emissions impact, will highlight the importance of the Project's responsibility to 
present all potentially damaging future conditions to the Mojave Desert Air Basin and yield a 
more adequate evaluation of mitigation measures that achieve the "lowest achievable emission 
rate" (LAER). In order to legitimately achieve the LAER, it is our conclusion that the Project 
should obtain a non-attainment minor New Source Review (NSR) permit from MDAQMD for 
PMio and ozone. The stipulations of the NSR permits will ensure that mitigation measures are 
developed per NSR and attainment plan regulations in order to reduce ozone and PMio emissions 
to a less than significant impact. 

AQ-4 — The EIR must discuss how anticipated South Orange County population growth 
and associated secondary air quality impacts will have a significant environmental effect on 
Joshua Tree National Park as a Class I Designation. 

The Project DEIR asserts that increased water supply to the Santa Margarita Water District could 
have a potential indirect impact to expanded growth in South Orange County, California. This 
population growth increases the potential for further air quality degradation in the South Coast 
Air Basin (SCAB). Consequently, transported air pollution from the SCAB has a significant 
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impact on increased NOx and PMmemissions to the Mojave Desert Air Basin (MDAB). 
Additionally, a location of greater sensitivity to increased air pollution is Joshua Tree National 
Park (JTNP), which lies within the MDAB and approximately 50 km east of the most heavily 
populated region of the SCAB 30. As of August 7, 1977, the Federal Clean Air Act designated 
JTNP as a Class I national park in order to prevent further air quality deterioration from 
damaging the Park's precious and sensitive ecosystems. According to the National Park Service, 
JTNP receives approximately 440 and 180 tons/year of respective NOx and PMio emissions 
transported from the SCAB 31 . As a result from these existing physical constraints, the MDAB's 
ability to minimize and attain federal and state air quality standards is continuously stifled. 

As the DEIR posits, the Project could potentially have indirect effect on growth in South Orange 
County resulting from Project operations that will increase available water supply. However, the 
Project's position deflects direct responsibility to population growth impacts by stating that the 
surrounding Southern California cities and counties presently anticipate future growth, and in 
doing so, have adopted independent growth-inducing elements into their respective general plans 
in order to address subsequent environmental impacts. Regardless of the Project's intent to 
contribute to South Orange County population growth, any increase of transported air pollutants 
from the SCAB to the MDAB generated as a result of population growth, should be evaluated as 
a significant environmental impact. Pursuant to CEQA Guidelines §15126.2 (d) the final EIR 
shall: 

Discuss the ways in which the proposed project could foster economic or 
population growth, or the construction of additional housing, either directly or 
indirectly, in the surrounding environment. Included in this are projects which 
would remove obstacles to population growth (a major expansion of a waste 
water treatment plant might, for example, allow for more construction in service 
areas)...Also discuss the characteristic of some projects which may encourage 
and facilitate other activities that could significantly affect the environment, 
either individually or cumulatively. It must not be assumed that growth in any 
area is necessarily beneficial, detrimental, or of little significance to the 
environment. 

It is our conclusion that Project's proposed 50-year service activities will certainly have an 
indirect impact on increased growth in South Orange County. In order to be compliant with 
CEQA, the Project's fmal EIR must quantitatively demonstrate how these secondary growth 
impacts will result in increased transported air pollution from the SCAB to the MDAB, and more 
importantly to JTNP without compromising the protective restrictions associated with a Class I 
designation. Lastly, this correlated analysis needs to evaluate how indirect population growth 
induced by the Project could potentially alter the regional environmental landscape by causing 

30  National Parks Service - Air Resources Division, Assessment of Air Quality And Air Pollutant Impact in Class I National 
Parks of California, April 2001. 
"National Parks Service - Air Resources Division, Assessment of Air Quality And Air Pollutant Impact in Class I National 
Parks of California, April 2001. 
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irreversible damage to sensitive ecosystems within JTNP. Discuss how these impacts will also 
potentially commit future generations to an altered environment within the MDAB that is 
potentially hazardous to human health. 

BIOLOGICAL RESOURCES IMPACT ANALYSIS COMMENTS 

The DEIR' s evaluation of Biological Impacts was reviewed by Kathy Kinsland from Shaw. 

The Biological Resources methods indicate that "the list of special status species with the 
potential to occur within the project study area or to be affected by Project implementation" were 
identified, in part, through a database search of 9-7.5 minute quadrangles. These quadrangles 
include the proposed wellfield and spreading basin and along the proposed pipeline. The result 
is long, linear area of study primarily focused on the proposed construction corridor. 
Experienced CEQA practitioners are aware that under CEQA guidelines, the selection of the 
database-search is critical to proper identification of the potential species of concern and, 
although it is standard to conduct a 9-quad search as part of an Initial Study, there is no 
limitation to the number of quads that can be included in the project analysis. For standard linear 
proj ect, such as a gas pipeline or electric transmission project, a quad search along the linear 
feature is more than appropriate. However, for a project such as the proposed Cadiz project, the 
selection of the quadrangles included in the biological evacuation must include the entire project 
study area, not just the linear elements of the project. A comparison of the hydrology-study area 
against the biological resources study area reveals a significant disparity between the two 
resource study areas. Given the undisputable correlation between water (surface and 
groundwater) and biological components (habitats, animals, migratory and movement corridors), 
the DEIR fails to provide an adequate rational for limiting the scope of the biological study area 
to only those area affected by construction. Specifically, the quadrangles that would at a 
minimum be key to the biological evaluation, but which are conspicuously not included are as 
follows: 

• Cadiz 

• Calumet Mine 

• Cadiz Lake 

• Skeleton Pass 

• Sheep Camp Spring 

• Cadiz Valley Northwest and Northeast 

• Iron Mountain 

Further, review of the hydrology and biology sections of the DEIR reveal a general lack of 
effective attempts to evaluate the operational impacts to biological resources within the 
watershed included in the hydrology analysis. The DEIR Recreation section acknowledged that 
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the Cadiz Dunes Wilderness is located within 250 feet of a 5-mile segment of the proposed 
project. The Biological Resources section indicates that the Astragalus lentiginosus var. 
borreganus (Borrego milk-vetch) is known to be present within the Cadiz Dunes Wilderness area 
and has a medium to high potential for occurrence within the biological study area. While no 
plants were found during the biological surveys along the pipeline corridor and other project 
construction areas, the Cadiz Dunes are not included in the Hydrologic Analysis. 

We find that the impact analysis of the potential operational impacts on plant species is overly 
simplistic and potentially flawed. There is also no attempt to evaluate any potential impacts of 
the operation of the project on the Cadiz Dunes which are identified by the Bureau of Land 
Management as a Class L (i.e limited use) Sensitive area 32, or the CNPS listed plant species 
associated with the dunes (or other California sensitive habitats outside the limited biological 
scope of the project). Case law requires that with respect to endangered species, EIRs must not 
too narrowly define the biological study area as to "effectively restrict analysis of effects on 
endangered species when a broader analysis" is required (Endangered Habitats League v. County of 
Orange (2005) 131 Cal.App.4th 777). 

CUMULATIVE IMPACT ANALYSIS COMMENTS 

The DEIR's evaluation of Cumulative Impacts was reviewed by Kathy Kinsland from Shaw. 
Ms Kinsland found that the DEIR did not adequately assess impacts to San Bernardino County 
which would be expected if County groundwater resources are allocated to South Orange 
County. In short, Ms. Kinsland found that County projects would suffer from a lack of available 
water supply. Additionally, Ms Kinsland asserts that growth inducing cumulative impacts in 
South Orange County must be considered in the DEIR. 

HydrologylWater Supply 

Cumulative Impacts 

Figure 1-4 in Section 1 of the DEIR clearly defines the "Regional Cumulative Assessment" for 
the CEQA review. The area included within the "Area of Use Assessment" does not overlap 
with the local or regional assessment areas. Through a not so subtle "slight of hand", the DEIR 
(page 2-3) re-characterizes the geographic definition of "local source of water" to include export 
of water from the Cadiz basin, across the Bullion Mountains and the San Bernardino Mountain 
range, to the "Use Area" (i.e., Metropolitan service area and other metropolitan service area) 
local over 200 miles west of Cadiz along the coastal Southern California plain. Throughout the 
DEIR the project is referred to as using a "local water supply" to provide system reliability and 
supplement and/or replace existing water supplies. 

32  Bureau of Land Management, 1980. California Desert Conservation Area Plan 1980 (Amended) 
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However, this analysis seems to ignore, or significantly downplay, the projected water demand 
required within what the DEIR correctly characterized as the "local" and "regional" areas, far 
removed from the water-hungry communities within the "use area". Of specific note, the 
cumulative analysis glosses over the project water demand for the numerous renewable energy 
projects, primarily solar projects, that are described in cumulative section and shown in 
Figure 5-1 that are all located within the local and regional cumulative assessment area. There is 
no discussion of where these projects, especially the ones located in proximity to the project 
area, would obtain their water needs which can be significant depending on the solar technology 
used. If the Cadiz water is being shipped to densely urban area to the west, this source of 
groundwater is then not available within the geographic region evaluated in the DEIR. 

The estimates provided for solar project water use in the cumulative analysis include a total of 67 
solar projects. Water demand is only given for one project: the Rice Solar project which would 
include 150 MW of power with a water demand of 780 AFY for a 30-month construction 
schedule + 180 AFY of operational demand (assuming an operating capacity of only 37%). 
Based on the stated water demand I calculate the following total water demand for operational 
water needs/year at full buildout of the cumulative scenario. 

Name Details Stated Water Demand 

Estimated Operational Water 
Demand/Year 

(assume 1.2 AFY/MW)* 

RETI/CREZs 4,800 MW Solar (RETI) 

1,805 MW solar (Twentynine 
Palms) 

Not provided 7,926 AFY 

REAT 6 solar projects (no MW 
provided) 

Not provided 

SEPV2 2MW Not provided 2.4 AFY 

29 Palms PV 213 KV Not provided 0.5 AFY 

SECP 100 MW Not provided 120 AFY 

Rice Solar 150 MW 780 AFY for Construction 

180 AFY for operation (@37% 
operational capacity) 

780 AFY for Construction 

180 AFY for operation (@37% 
operational capacity) 

Calico Solar 
Project 

Identified in the Marine 
Corps Twentynine Palms 
cumulative 

663.5 MS 

Not included in Cadiz DEIR 796 FY 

TOTAL 6,857 mw 9.027 AFY 

Note: The Estimated Operational Water Demand/Year is based a calculation of demand for the Rice Solar project of 1.2 AFY of water 
required for 1MW of power produced by solar. The Operational Demand/Year of Water equals the total MW proposed multiplied by 1.2 AFY. 

In addition to the operational demand, all these projects, combined with all projects identified in 
the cumulative land use section, PLUS, the projects/water demand that is needed for all the 

PAGE 20 OF 21 



Shaw Environmental, Inc. 
COMMENTS - CADIZ PROJECT DEIR 

MARCH 14, 2012 

military/federal projects that are not included in cumulative analysis for land use, would add 
additional water demands on the region. Section 5.3.13 (Public Utilities) states: 

All of the required public service providers have indicated that they have the 
capacity to serve the proposed Project. Because the proposed Project does not 
include residential development and would not add a substantial number of new, 
full-time employees to the Project area, it would not result in a cumulative 
contribution to impacts on public services. 

The cumulative analysis cannot simply look at residential demand and should include the total  
projected demand for water all water users (industrial, commercial, energy, housing, military, 
etc.) in the region. The above statement may not be accurate if public service providers were 
asked to evaluate their capability to respond to demands from all anticipated development 
associated with the cumulative scenario and not just on future housing. While there does not 
appear to be substantial future housing proposed in the region, the region is clearly in high 
demand for renewable energy projects which would likely suffer from a lack of regional water 
supply. 

Growth Inducement 

The DEIR, Section 6 Growth Inducement, emphasizes that water service providers are in critical 
need, and are mandated to provide, redundancy in supplies and that this "reliability is needed 
with or without planned growth." Section 6 also states that "SMWD has identified opportunities 
for improving water supply reliability to meet projected demands through 2035." The proposed 
project would supply 32% of the projected future demand within SMWDs service area through 
2035. Further, the DEIR also indicates that "Although Project water would be used primarily to 
improve the reliability of SMWD's existing water supplies, by contributing to the District's 
overall water supply portfolio it is possible that some of the Project water could be used to 
support some of the remaining incremental growth planned within SMWD's southern Orange 
County service area." Therefore, the Proposed Project will provide both system reliability and 
future demand within the use area. They further acknowledge that SMWD could make some of 
the project water available to MWDOC or other service providers on a short-tellu basis to 
support growth within other service areas. They indicate that since this does not represent a 
"firm permanent supply" it would not induce growth beyond SMWDs service area. These 
statements are not supported by fact. By virtue of the fact that this "new" source of water would 
be made available within a rapidly developing area to meet future demand, in and of itself can be 
consider growth inducing. If there is any service area within the use area that is currently under 
any constraints for approval until such time additional, or a more reliable source of water is 
secured or if any planning area or specific plan area has a moratorium on issuance of building 
permits or approvals because of water supply or system reliability issues, then there is a strong 
nexus between the Proposed Project and growth inducing impacts. 
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Shaw Staff Credentials 

Julian Isham, PG, PH, CHG 

Mr. Isham has over 38 years of professional experience in providing sound engineering and 
environmental guidance to both private and public stakeholders and policy makers. He is 
responsible for maintaining client and regulatory liaison; providing operation guidance to 
industrial and public agency managers; and providing compliance with state and federal 
regulations. In addition, he provides expert witness testimony on water and waste management 
issues. Mr. Isham has been recognized within the State of California as an expert in the field of 
water quality assessment. He is one of the first professionals to be licensed as a hydrogeologist in 
California, and was selected as one of seven "mentors" of hydrogeology by the California Board 
of Registration for Geologists and Geophysicists to prepare the first hydrogeology exam for the 
State of California. Executive level appointments by two California Governors to the California 
State Mining and Geology Board and the Central Valley Regional Water Quality Control Board. 

Dan Wynne, PG, PH, CHG 

Mr. Wynne has over 25 years of experience in California, performing and managing 
hydrogeologic investigations and assessments and third-party review of hydrogeologic studies 
and remediations. His related experience in remediation, engineering geology, and litigation 
support compliment his well rounded background. He has experience with a wide range of 
hydrologic environments and chemicals including dissolved and separate-phase hydrocarbons 
and solvents, metals, pesticides, fertilizers and explosive residues. He is experienced in agency 
liaison, litigation support, insurance claim evaluation, risk-based corrective actions (RBCA), 
brownfield projects, PRP-led CERCLA, SARA and RCRA activities, RCRA waste classification 
and RFI, UST corrective actions and risk assessment. 

Gary Gaillot, PG, CGWP 

Mr. Gaillot is a Certified Groundwater Professional and Licensed Professional Geologist with 
over 35 years experience assessing the hydrologic, hydrogeologic, and hydrogeochemical 
environment, with particular emphasis on fate and transport evaluations and remediation. His 
areas of expertise includes investigative geology and geophysics, hydrology, hydrogeology, 
geochemistry, computer modeling, and groundwater and surface water remediation. Mr. Gaillot 
has planned, managed, and participated in numerous projects to investigate groundwater, surface 
water, and sediment contamination at both radiological and non-radiological contaminated sites, 
surface water and groundwater interaction, groundwater supply potential, wellhead protection, 
salinity control, canal leakage, water salvage, artificial recharge, subsidence, dam safety, surface 
and subsurface mining impacts, soil, groundwater, and vadose zone remediation, including 
DNAPL. 
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Arjit Pakrasi 

Dr. Pakrasi is the Air Program National Practice Leader for Shaw Environmental & 
Infrastructure, Inc., and has 18 years experience in air quality management, compliance, and 
permitting. His main focus is on multi-media compliance services with emphasis on air quality 
projects. Dr. Pakrasi has led and participated in multi-disciplinary project teams addressing 
multi-media issues in response to Clean Air Act Amendments (CAAA), Emergency Planning 
and Community Right-to-Know Act (EPCRA), and Indoor Air Quality (IAQ) standards. 
Dr. Pakrasi has extensive experience in air quality projects such as pre- and post-construction air 
permitting including Prevention of Significant Deterioration (PSD), air pollution control system 
design, industrial ventilation systems design, regulatory compliance strategy planning, air 
emission inventory, and risk assessment. Other areas of experience include National Pollutant 
Discharge Elimination System (NPDES) permits, building ventilation studies, and multi-media 
transport modeling. 

Marissa Spata 

Ms. Spata provides environmental compliance, remediation, and reporting services. She provides 
support on issues related to groundwater monitoring, wastewater discharge, soil contamination 
and the storage of hazardous materials. She regularly researches current environmental 
regulations and statutes for reference and reporting support. Ms. Spata communicates with 
numerous regulatory agencies and subcontractors to provide these services. 

Kathy Kinsland 

Ms. Kinsland is a California Registered Environmental Assessor and Certified Inspector of 
Sediment and Erosion Control (CISEC) with over 25 years of experience in storm water 
management, regulatory permitting, project management, construction monitoring, biological 
surveys, and technical assessment. Her experience ranges from California Energy Commission 
licensing; local land use entitlements, NEPA and CEQA document preparation and management, 
public involvement, regulatory compliance, construction inspections and training, emergency 
response, hazardous materials management, storm water management, wetland delineation and 
permitting. Ms Kinsland has extensive experience with all phases of linear infrastructure 
construction (gas transmission, transmission, roadways and bridge, sewer and water 
transmission, etc.) including routing studies/site selection, environmental review, permitting, and 
construction management. She often works with local, state, and federal agencies during the 
planning and review phases of a project and works with construction managers, contractors, and 
municipal staff during the construction phase. 

Alex Naughton 

Mr. Naughton is a Client Program Manager II with Shaw Environmental, Inc.'s Concord, 
California office. In this capacity he is involved in managing and implementing a variety of 
project types on industrial / commercial sites and federal facilities including hydrological 
investigations, due diligence assessments, CEQA evaluations/permitting, stollu water 
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management / compliance, site investigations, and remedial actions. Mr. Naughton has 
successfully managed litigation support projects, and consulted for clients regarding land 
development risks, due diligence, and compliance/permitting. 
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GSi/water Site Map Showing 
Bristol Playa Monitoring Facilities 
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Attachment 3 

Table 1 and Figure 1, Summary and Locations of Testhole 
Results 

GSi, 1980 
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May 24, 2012 

VIA ELECTRONIC MAIL  
AND VIA FEDERAL EXPRESS 

County of San Bernardino 
Clerk-Recorder 
County Government Center 
385 North Arrowhead Avenue 
San Bernardino, CA 92415 

Re: Notice of Commencement Of CEQA Lawsuit—Memorandum of Understanding 
by and among the County and SMWD, Cadiz, Inc., and FVMWC related to a 
GMMMP and the Cadiz Project 

To Whom It May Concern: 

This office represents Delaware Tetra Technologies, Inc. ("Tetra"). This letter is 
provided to the County of San Bernardino ("County") in accordance with Public Resources Code 
section 21167.5. 

On or May 25, 2012, Tetra will file a Petition for Writ of Mandate (attached) challenging 
the County's approval of the Memorandum of Understanding ("MOU") by and among the 
County, the Santa Margarita Water District, Cadiz, Inc., and the Fenner Valley Mutual Water 
Company related to a Groundwater Management, Monitoring, and Mitigation Plan and the Santa 
Margarita Water District Cadiz Valley Water Conservation, Recovery, and Storage Project 
("Cadiz Project"), which MOU was approved by the County Board of Supervisors on 
May 1, 2012. The Petition will allege, among other things, that the County did not comply with 
the California Environmental Quality Act (Public Resources Code §§ 21000 et seq.) when it 
approved the MOU. 

Sincerely, 
RUTAN & TUCKER, LLP 

Robert S. ower 
RSB:sa 
Attachment 
cc: 	Gary McKnight, Director of Manufacturing, Tetra Technologies Chemical Group 

Alicia P. Boston, Senior Counsel 
John Ramirez, Esq. 

611 Anton Blvd, Suite 1400, Costa Mesa, CA 92626 

PO Box 1950, Costa Mesa, CA 92628-1950 I 714.641.5100 I Fax 714.546.9035 

Orange County I Palo Alto I www.rutan.com  
102/029485-0001 

3425825.1 a05/21/12 

RI! \ t  
RUTAN & TUCKER, LLP 

Robert S. Bower 
Direct Dial: (714) 641-3440 
E-mail: rbower@rutan.com  



PROOF OF SERVICE BY FEDEX AND ELECTRONIC MAIL 

STATE OF CALIFORNIA, COUNTY OF 0 NGE 

I am employed by the law office of Rutan & Tucker, LLP in the County of Orange, State of 
California. I am over the age of 18 and not a party to the within action. My business address is 
611 Anton Boulevard, Suite 1400, Costa Mesa, California 92626-1931. My electronic notification 
address is lramey@rutan.com . 

On May 24, 2012, I served on the interested parties in said action the within: 

NOTICE OF COMMENCEMENT OF CEQA LAWSUIT— 
MEMORANDUM OF UNDERSTANDING BY AND AMONG THE 

COUNTY AND SMWD, CADIZ, INC., AND FVMWC RELATED TO A 
GMMMP AND THE CADIZ PROJECT 

by depositing in a box or other facility regularly maintained by FedEx, an express service carrier, 
or delivering to a courier or driver authorized by said express service carrier to receive documents, 
a true copy of the foregoing document in sealed envelopes or packages designated by the express 
service carrier, addressed as stated below, with fees for overnight delivery provided for or paid. 

County of San Bernardino 
	

Telephone: (909) 387-8306 
Clerk-Recorder 
County Government Center 	 E-Mail: cobsbcounty.gov  
385 North Arrowhead Avenue 
San Bernardino, CA 92415 

I also served a copy of the above-referenced document(s) by transmitting a true copy of the 
foregoing document(s) to the e-mail addresses set forth as stated above. 

Executed on May 24, 2012, at Costa Mesa, California. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

Lauren Ramey 
(Type or print name) 	 (Signature) 
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